


GROUND LEASE

THIS GROUND LEASE (the “Ground Lease”), is made and entered as of the 

 day of______________ by and between the UNITED STATES OF AMERICA (hereinafter referred to as the “United States”, “Lessor, or “Government”), acting by and through the DEPARTMENT OF ENERGY (hereinafter referred to as “DOE” or “Department”), collectively referred to as the “Lessor” under and by virtue of the authority of the Atomic Energy Act of 1954, as amended, and 








 (hereinafter “Lessee/Developer” ).

RECITALS:


WHEREAS, 




, desires to lease land owned by the GOVERNMENT, under the jurisdiction of DOE, on the site of Brookhaven National Laboratory (hereinafter “BNL”), at Upton, New York, which is legally described on Exhibit A hereto and graphically depicted on Exhibit B hereto (the “Premises”) for use as a site for the construction by the Lessee/Developer of multiple-unit housing structures to house visiting guests, students, conferees and experimenters to BNL and identified support facilities; and


WHEREAS, the Government has determined that such use will materially enhance and support the mission of BNL; and










WHEREAS, Brookhaven Science Associates, L.L.C (hereinafter “BSA”), the management and operating contractor of Brookhaven National Laboratory under Contract DE-AC-98CH10886 with DOE, intends to proceed with the modernization and revitalization of housing for visiting scientists and researchers through the construction of a minimum of seventy-two (72) units with other support facilities (collectively, the “Project” or “Facility”) as further described in the Construction Agreement and Master Facility Lease No. DDMS-11(“Agreement and Facility Lease”); and

WHEREAS, DOE after consultation with BSA has determined that the best method to cause the Project to be developed is to ground lease the Premises to an outside party in return for that party’s commitment to design, develop, finance and construct the Project on the Premises pursuant to the Agreement and to agree to lease the facilities back to BSA pursuant to the Agreement and Facility Lease. Upon execution of the Agreement and Facility Lease, BSA will sublease the individual units to be occupied by the visiting guests, students, conferees and experimenters to BNL pursuant to its management and operating contract (the “M&O Contract”) with DOE; and

WHEREAS, BSA requested proposals from interested parties, to develop the Facility on the Premises pursuant to a specific set of Performance Specifications (as defined in the Agreement and Facility Lease) for the Project, and to enter into the Agreement and Facility Lease with BSA for the Project, all pursuant to Request for Proposal No. DDMS-11 (the “RFP”) issued by BSA; and

WHEREAS, Lessee/Developer submitted a proposal to BSA in response to the RFP which included both a technical and a financial submission (“Lessee/Developer’s Proposal”); and

WHEREAS, BSA has selected Lessee/Developer to supervise, manage and cause to be designed, developed, financed, constructed, equipped, furnished and delivered, the Project (such design, development, financing, construction, equipping, furnishing and delivery is herein referred to as the “Work”), and to enter the Agreement and Facility Lease for the Facility with Lessee/Developer; and

WHEREAS, BSA has the full right and authority to appoint and engage Lessee/Developer to carry out the Work and the Agreement and Facility Lease for the Project with Lessee/Developer; and

WHEREAS, Lessee/Developer desires to accept such engagement to carry out the Work and enter in the Ground Lease for the Premises with the Government and the Construction Agreement and the Master Facility Lease for the Project with BSA.




NOW, THEREFORE, for and in consideration of the Premises and the covenants and agreements hereinafter set forth and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Government and the Lessee/Developer hereby mutually covenant and agree as follows:

ARTICLE I

DEMISE, TERM, CONSIDERATION
Section 1.01  Demise of Premises.  The Government does hereby lease and demise unto Lessee/Developer, the real property more particularly described on Exhibit A attached hereto and depicted on Exhibit B attached hereto, for the Term (as that term is defined in Section 1.02 hereof) of this Ground Lease.  In addition, Lessee/Developer shall have, subject to compliance with applicable DOE and Brookhaven requirements, the right of ingress and egress through the BNL site that is necessary for Lessee/Developer to use and enjoy the Premises, perform its obligations hereunder or to obtain access to the Premises.  As becomes necessary separate easement agreements will be granted to Lessee/Developer to establish required utility connections.  Lessee/Developer’s use and occupancy of the Premises are subject to the terms and conditions of this Ground Lease.



Section 1.02  Term of Lease.  The term of this Ground Lease (herein called the "Term") shall commence as of the date all parties have executed this Ground Lease and, unless sooner terminated as hereinafter provided, shall continue thereafter for a period of twenty-six (26) years terminating on TBD.



Section 1.03  Consideration.

(a)
In consideration of the rights, benefits and privileges accruing to the Lessee/Developer resulting from this Lease and its use of the Premises, Lessee/Developer agrees to, (i) finance, design, construct, operate and, if agreed upon as part of the Master Facility Lease, maintain the Project, and (ii) enter into the Agreement and Facility Lease concurrently with its execution of this Ground Lease.

(b)
DOE and Lessee/Developer agree that the Premises and the Improvements to be constructed thereon will be constructed, developed and occupied under the single, designated control of Lessee/Developer.
ARTICLE II

COVENANTS AND WARRANTIES OF THE DOE



Section 2.01  Estate and Authority of DOE.  DOE covenants, represents and warrants that:

(a)
The execution, delivery and performance of this Ground Lease by DOE have been authorized by all necessary action on the part of DOE;

(b)
This Ground Lease constitutes a legal, valid, and binding obligation of DOE enforceable in accordance with its terms subject to equitable principles, which could affect specific performance;

(c)
DOE has the authority to lease the Premises to Lessee/Developer under the Atomic Energy Act of 1954, as amended;

(d)
The United States of America has fee simple title to the Premises:

(e)
There are no liens or encumbrances on the Premises other than those created by this Ground Lease and any existing utility easement and,

(f)
DOE has jurisdiction and control of the Premises.

Section 2.02  Existing and Future Easements and Rights of Ways

This Lease is subject to all outstanding easements and rights of way over, across, in, and upon the Premises, or any portion thereof, and to the right of Lessor to grant such additional easements and rights of way over, across, in, and upon the Premises as Lessor shall determine to be in the public interest. Lessor shall notify Lessee/Developer of any easement activities that could impact Lessee/Developer’s operation.
Section 2.03  Quiet Possession.  DOE covenants that Lessee/Developer, upon performing and observing the covenants to be observed and performed by Lessee/Developer under this Ground Lease, shall peaceably hold, occupy and enjoy the Premises during the Term of this Ground Lease, subject to DOE’s right of access as stated in Section 9.03 herein. Nothing herein shall limit DOE’s or BSA’s, as its representative, right to enter and inspect the Premises on a reasonable basis during normal business hours so long as DOE or BSA does not unreasonably interfere with the operations of Lessee/Developer or its contractors.
ARTICLE III

INSURANCE AND UTILITIES


Section 3.01  Insurance.  Lessee/Developer shall be responsible for paying prior to the delinquency date all premiums for insurance required pursuant to the terms of this Lease for the Premises and Project during the Term.  Lessee/Developer shall deliver to the DOE copies of paid receipts for all insurance premiums prior to any applicable delinquency date.

Section 3.02  Utilities. 



(a)
DOE, through BSA, shall provide water, electricity, telecommunications and sanitary sewer utilities from existing lines on the BNL site.  As required, separate easements between the DOE and Lessee/Developer will be entered into for the required utility connections.  BSA, as the operating contractor of the BNL site, shall, at Lessee/Developer’s cost and expense, complete all necessary tie-ins and install Lessee/Developer metering systems for each of the utilities.



(b) 
DOE through BSA shall provide monthly invoices for Lessee/Developer’s utility consumption based on actual consumption at a prorated rate which amounts due under each invoice may be offset against amounts due Lessee/Developer pursuant to the Agreement and Facility Lease.

ARTICLE IV

USE OF THE PREMISES; AND

DEVELOPMENT OF THE PROJECT



Section 4.01  General.  The parties agree that during the term of this Lease, Lessee/Developer shall have no use of the Premises except construction of the Project and entering into a Facility Lease of the Project to BSA pursuant to the Agreement and Facility Lease (except upon termination or cessation of BSA use and occupancy of the Premises pursuant to the Agreement and Facility Lease or any subsequent agreement between BSA and Lessee/Developer, Lessee/Developer may make such use of the Premises and the Project as Lessee/Developer deems appropriate that is compatible with the DOE mission and is subject to the prior written approval of DOE).  Lessee/Developer covenants and agrees that it shall not make any alterations or additions not required in the ordinary course of its management and operation of the Project without DOE’s prior written consent, such consent not to be unreasonably withheld.  


Section 4.02  Right of Entry.  Lessee/Developer and its contractors and assigns shall have a non-exclusive right to access the BNL site, subject to security and access requirements and standards, in order to have ingress to and egress from the Premises as may be necessary from time to time for installation, operation, maintenance, repair, and replacements to the Project and to the Premises.  Lessee/Developer’s use of the BNL site shall be subject to such security limitations and conditions as Lessor may require from time to time.  Lessee/Developer’s use and occupation of the Premises, including the Project, shall be subject to such rules and regulations and limitation regarding health, safety, security, and access as Lessor may prescribe from time to time or as may be applicable by operation of law.  Lessor reserves the right to deny access to the site of anyone who does not abide by such rules and regulations.
Lessor reserves unto itself, its contractors, and assigns the right 1) to use, maintain, repair, remove, and replace existing roads, railroads, waterlines, power lines, natural gas lines, and other facilities that may touch or intersect the Premises, including the Project; 2) to construct, use, maintain, repair, remove, and replace railroads, waterlines, canals, power lines, natural gas lines, materials, and equipment not owned, leased, or provided by Lessee/Developer, and other facilities over, under, across, and upon the Premises, including the Project; 3) to place, use, maintain, repair, remove, and replace monitoring equipment such as, but not limited to, fire control and fire alarm facilities over, under, across, and upon the Premises, including the Project; and 4) to inspect the Premises, including the Project, for compliance with health, safety, fire protection, maintenance and other provisions of the Lease.  Wherever practicable, Lessor shall give advance notice of such inspection to Lessee/Developer and offer the opportunity to accompany Lessor.  Lessor’s exercise of its right of entry shall not unreasonably interfere with or endanger Lessee/Developer’s use and quiet enjoyment of the Premises, including the Project.

Section 4.03  DOE Acknowledgement and Covenant regarding the Project and M & O Contractor.  DOE hereby acknowledges that BSA, pursuant to the Agreement and Facility Lease, will have exclusive use of the Premises and Project for a period of not less than a five (5) year term with an option to renew for a successive five (5) year term.  In as BSA will undertake the obligation it is hereby understood that any successor M & O Contractor for BNL shall assume any remaining obligation undertaken by BSA on behalf of BNL under the Facility Lease.

Section 4.04  Engagement of Lessee/Developer.  DOE hereby confirms and agrees that it has selected the Lessee/Developer to enter into this Ground Lease, and that BSA, as management and operating contractor of BNL, has entered into the Agreement and Facility Lease for the Project with Lessee/Developer to design and construct the Project in accordance with the terms and conditions set forth in the Agreement and Facility Lease.  Lessee/Developer agrees to carry out the work and to design and construct the Buildings upon the terms and conditions set forth in this Ground Lease and the Agreement and Facility Lease.

Section 4.05  Rent.  It is understood that Lessee/Developer shall have no obligation to pay any rent under the terms of this Ground Lease so long as BSA is occupying and using the Premises as provided for in the Agreement and Facility Lease or any subsequent agreement then in place between the parties.  In the event, BSA or any successor contractor, does not lease the Facility, Lessee/Developer shall pay to DOE an annual fixed rent in twelve (12) equal monthly installments  in advance on or before the first day of each calendar month for that  calendar month.  The annual fixed rent shall be based on the fair market value of the Premises  as determined by DOE. 

Section 4.06  Separation of Facilities  In the event, BSA or any successor contractor, does not lease the Facility, the Lessee/Developer shall, at its own expense, construct, maintain, and be solely responsible for a security fence that shall separate the Facility from the remainder of the Brookhaven National Laboratory.  The Lessee/Developer shall also, at its own expense, construct, maintain, and be solely responsible for an access road to the Facility sufficient to satisfy ongoing activities at the Facility.  The security fence and access road shall both be completed not less than thirty (30) days prior to the expiration of any Facility lease between Lessee/Developer and BSA or any successor contractor.  The designs of the security fence and access road shall be subject to Lessor’s prior written approval.  Should the security fence and access road be constructed, they shall be considered an improvement for purposes of Section 6.01 of this lease.
ARTICLE V

INSURANCE AND INDEMNITY
Section 5.01  Insurance.  Lessee/Developer shall maintain at all times during the term of this Ground Lease, general liability insurance insuring against bodily injury or property damage occasioned by occurrence, accident or disaster in or about the Premises.  Such policy or policies are to be written with a limit of coverage of not less than $5,000,000.00 in respect to bodily injury and not less than $500,000.00 with respect to property damage for any one occurrence, together with umbrella liability insurance of not less than $10,000,000.00.  No later than the date of commencement of construction and continuing until Substantial Completion of the last of the Buildings to be substantially complete, Lessee/Developer shall obtain or cause to be obtained and kept in effect or cause to be kept in effect a standard builder’s risk policy with extended coverage, including vandalism and malicious mischief, in an amount equal to the greater of (i) the full replacement cost of the Project or (ii) the then outstanding principal of any loan secured by the lien on the Project.  Upon thirty (30) days notice from Grantor, Lessee/Developer shall update and augment such insurance with such additional amounts and/or coverages as are then reasonably requested by Grantor of other holders of similar rights or interests.  All policies shall provide by appropriate language that the United States Government, DOE and BSA and their subcontractors and their officers, trustees, agents or employees are additional insureds, that the insurance afforded by such policies is primary insurance, and that all rights of the insurer for contribution from other insurers of BSA and the United States Government are waived.  Lessee/Developer shall insure that all contractors at whatever tier performing work under this Ground Lease shall comply with the insurance requirements provided herein.



Section 5.02  Certificates.  Certificates of insurance required by Section 5.01 shall be delivered to DOE annually.  Such certificates shall confirm that DOE, BSA, and their subcontractors and their officers, trustees, agents or employees are additional insureds with respect to such insurance, and that such insurance may not be canceled or amended without thirty (30) days prior written notice to DOE.


Section 5.03  Lessee/Developer/Indemnity.  The Lessee/Developer will indemnify and save/hold harmless DOE, BSA, and their subcontractors and their officers, trustees, agents or employees from and against any and all liability, loss, damages, expenses, costs of legal action and judgments, including attorney’s fees (to the extent that same are not paid out of the proceeds of insurance provided by the Lessee/Developer pursuant to Section 5.01 above) caused by or arising out of or from any activities under this Ground Lease, by the Lessee/Developer/, its agents, employees, contractors, representatives, or licensees, including but not limited to any and all claims to persons or Premises occasioned by the negligence of the Lessee/Developer, its agents, employees, contractors, representatives, and licensees.  The Lessee/Developer, at the Lessee/Developer's cost and expense, will defend any and all suits which may be brought and claims which may be made against DOE, BSA, and their subcontractors and their officers, trustees, agents or employees upon any such liability, and shall satisfy and discharge any and all judgments that may be recovered against DOE, BSA, and their subcontractors and their officers, trustees, agents or employees in any such action or actions in which DOE, BSA, and their subcontractors and their officers, trustees, agents or employees may be a party defendant or that may be filed against the Premises, except to the extent such claims, actions or losses were caused by or arose out of, directly or indirectly, the negligent acts or willful misconduct of DOE, BSA, and their subcontractors and their officers, trustees, agents or employees.  In no event shall the Lessee/Developer have any liability resulting from any act or omission occurring prior to the term of this Ground Lease.



Section 5.04  No Indemnity by Lessor.  The Lessor shall not indemnify, hold harmless or otherwise be responsible for damages to Premises or injuries to persons which may arise from or be incident to the use and occupation of the Premises nor shall it be responsible for damages to the Premises or injuries to the persons of the Lessee/Developer, its agents, employees, or representatives or others who may be on the Premises at their invitation, arising from activities of theLessor or Lessee/Developer, and the Lessee/Developer shall hold the Lessor harmless from any and all such claims.
ARTICLE VI

LEGAL TITLE TO IMPROVEMENTS



Section 6.01  Legal Title to Improvements.  Legal title to the improvements associated with the Project now or hereafter constructed, installed or placed by Lessee/Developer upon the Premises and all alterations thereto when constructed, installed or placed upon the Premises, shall be and remain in Lessee/Developer during the continuance of this Ground Lease , except equipment and machinery owned by the United States or BSA which may be placed in the Premises by DOE, BSA or Lessee/Developer, whether installed or not.  Upon the termination or expiration hereof, legal title to all buildings, structures and other improvements, machinery and equipment associated with the Project shall automatically and without further consideration vest in the United States or DOE may require that, at Lessee/Developer’s cost, such improvements be removed and the Premises be restored to Greenfield conditions. 

ARTICLE VII

ASSIGNMENT 


Section 7.01  Assignment.  Lessee/Developer shall neither transfer nor assign this Ground Lease or any property on the Premises, nor sublet the Premises or any part of the Premises , nor grant any interest, privilege, or license whatsoever in connection with this Ground Lease, other than to secure the necessary financing for the project, without prior DOE approval, which approval shall not be unreasonably withheld.. 



Section 7.02  Mortgage of the Premises.


(a)
Nothing contained in this Lease shall be construed as authorizing Lessee/Developer to encumber the fee simple interest of the United States or DOE’s reversionary rights with respect to the Premises, or any Improvements thereon, in any manner whatsoever, except that Lessee/Developer may assign, pledge and/or hypothecate its rights hereunder.  Such fee and reversionary interest with respect to the Premises and any Improvements thereon shall not be subordinated or otherwise made subject to any deed of trust, mortgage, or other lien or encumbrance granted, suffered or permitted by Lessee/Developer with respect to the Premises and/or the Improvements.

(b)
Except as provided herein, Lessee/Developer covenants that it shall not: (i) engage in any financing or other transaction creating any mortgage upon the Premises and/or the Improvements; (ii) place or suffer to be placed upon the Premises and/or the Improvements any lien or other encumbrance; or (iii) suffer any levy or attachment to be made on Lessee/Developer’s leasehold interest in the Premises and/or the Improvements, other than such levy or attachment as may result from a foreclosure of a mortgage, lien or encumbrance permitted by  this Section  Any mortgage, lien or encumbrance which is not permitted by this Section shall be deemed to be a violation of this covenant on the date of its execution or filing of record regardless of whether or when it is foreclosed or otherwise enforced, unless said mortgage, lien or encumbrance is removed within five (5) days after Lessee/Developer receives written notice of the execution or filing of such mortgage, lien or encumbrance.

(c)
During the term of this Lease, Lessee/Developer may encumber its leasehold interest in the Premises and the Improvements by a mortgage, lien or other encumbrance provided that the lender under such mortgage, lien or other encumbrance is a bank or other nationally recognized financial institution authorized to do business in the United States of America or otherwise approved by DOE, such approval not to be unreasonably withheld, conditioned or delayed.  The holder of any such mortgage, lien or encumbrance shall be referred to herein as the  “Leasehold Mortgagee” and the transaction under which such mortgage, lien or encumbrance is given is referred to herein as the “Financing”.  Copies of all loan documents associated with the Financing shall be provided to DOE.  The Financing may be further secured by a conditional assignment of this Lease by Lessee/Developer to the Leasehold Mortgagee.  DOE, if requested, agrees to execute an estoppel certificate or any similar documentation as may reasonably be requested by the Leasehold Mortgagee for the purpose of consenting to Lessee/Developer’s conditional assignment of this Lease and certifying as to the status of this Lease and to the performance by Lessee/Developer of its duties and obligations hereunder as of the date of such certification.  Lessee/Developer’s duties and obligations under this Lease incurred prior to the date of foreclosure shall survive the termination of this Lease.

(d)
Promptly after assigning this Lease or encumbering the Premises or the Improvements as provided herein, Lessee/Developer shall furnish DOE a written notice setting forth the name and address of such Leasehold Mortgagee.  Further, Lessee/Developer shall notify DOE promptly of any lien or encumbrance which has been created or attached to the Premises or the Improvements or to Lessee/Developer’s leasehold interest in the Premises or the Improvements, whether by act of Lessee/Developer or otherwise, of which the Lessee/Developer itself has notice.

(e)
The rights of any Leasehold Mortgagee shall be conditioned upon such holder providing DOE written notice of any default by the Lessee/Developer and providing DOE a minimum of sixty (60) days to cure such default prior to any acceleration of the indebtedness.

(f)
If a Leasehold Mortgagee or purchaser at a foreclosure sale shall acquire the Lessee/Developer’s Leasehold Estate, this Lease shall continue in full force and effect for its entire twenty six (26) year term notwithstanding the payment of any obligation created in connection with such financing and secured by such Leasehold Mortgage or purchaser shall be fully bound by the provisions of this Lease (except to the extent that any unperformed obligations of Lessee/Developer at the time of foreclosure are personal in nature and incapable of being performed by the Leasehold Mortgagee or such purchaser).  

(g)
Upon the occurrence of an Event of Default as described in this Lease, DOE shall provide a copy of the notice of such Event of Default to the Leasehold Mortgagee.  The Leasehold Mortgagee shall have the right to cure said Event of Default on or before that day which is thirty (30) days after the expiration of the time period provided to Lessee/Developer hereunder to cure such default, and DOE may not exercise any of the remedies available to it until the expiration of such cure period; provided, however, that if in connection with such Event of Default, the Leasehold Mortgagee commences and diligently continues an action to acquire title to the Lessee/Developer’s leasehold estate, the Leasehold Mortgagee shall have such reasonable additional time as is necessary to complete such action to obtain such title.

(h)
Following any default or event of default of the Lessee/Developer under any Leasehold Mortgage, the rights of any Leasehold Mortgagee under such Leasehold Mortgage shall be conditioned upon such Leasehold Mortgagee providing DOE, prior to any foreclosure sale, termination sale or transfer, notice of the intent to exercise its remedies under the Leasehold Mortgage and giving DOE, either individually or through its managing and operating contractor at BNL, the option to acquire the Leasehold Estate for an amount equal to the payment in full of all amounts owed under, evidenced and secured by such Financing.  Such option shall remain open for sixty (60) days following delivery of written notice to DOE.  If DOE takes advantage of such option and makes such payment within such sixty (60) day period, DOE shall acquire an interest in the Leasehold Estate equivalent to the Lessee/Developer’s interest that would have been extinguished by the exercise of Leasehold Mortgagee’s remedies under the financing.  If DOE does not take advantage of such option and/or fails to make such payment within the sixty (60) day period, then the Leasehold Mortgagee will be permitted to proceed with the exercise of its remedies.  The aforesaid option to redeem the Leasehold Estate shall only be available to DOE if the Leasehold Mortgagee intends to sell the Leasehold Estate at foreclosure to an unrelated third party.

(i)
There shall be no cancellation, surrender or modification of this Lease by DOE or the Lessee/Developer without the prior written consent of any Leasehold Mortgagee.  Notwithstanding the foregoing (but, in any event, subject to a Leasehold Mortgagee's curative rights set forth in subsection (g) hereof), nothing herein shall be deemed to prohibit the Lessor from exercising its rights and remedies upon an Event of Default by the Lessee/Developer in accordance with its terms or exercising its option to purchase as provided in this Lease.

(j)
Lessee/Developer agrees that in the event of any foreclosure under any Leasehold Mortgage, either by judicial proceedings or under power of sale contained therein, all right, title and interest encumbered by such Leasehold Mortgage may under a public sale and with the consent of DOE, which will not be unreasonably withheld, be assigned to and vest in the purchaser at such foreclosure sale. Any future sale of the leasehold/use must be compatible with the DOE mission.  If the purchaser at any such future proceedings or sale is a Leasehold Mortgagee or its affiliate or a party that has contracted with such Leasehold Mortgagee, then an assignment to such party shall require the prior consent of DOE, not to be unreasonably withheld, conditioned or delayed, unless such party is a bank or other nationally recognized financial institution authorized to do business in the United States of America and/or a wholly owned subsidiary of such bank or financial institution.  All such sales and transfers shall be subject and subordinate, however, to the rights, title and interests of DOE under this Lease.  Upon a foreclosure or, prior to any foreclosure, within thirty (30) days after any termination of this Lease by reason of any Event of Default by the Lessee/Developer hereunder (including, without limitation, any termination of this Lease in connection with any bankruptcy or similar proceeding), DOE agrees to amend this  Lease or execute a replacement lease upon the same terms and conditions hereof (“Replacement Lease”) with such Leasehold Mortgagee or subsequent purchaser who complies with the provisions of this subsection (j).

(k)
Notwithstanding any other provision of this Lease, Lessee/Developer agrees that any Leasehold Mortgagee permitted under this Lease shall in no manner or respect whatsoever be (i) liable or responsible for any of Lessee/Developer's obligations or covenants under this Lease (nor shall any rights of such Leasehold Mortgagee be contingent on the satisfaction of such obligations or covenants), or (ii) required to cure any Event of Default by Lessee/Developer; provided, however, that if such Leasehold Mortgagee (or any purchaser at a foreclosure sale or any subsequent person or entity to whom the leasehold estate hereunder may be subsequently assigned pursuant to subsection (j) above) becomes the owner of the Leasehold Estate created hereunder or becomes the Lessee/Developer under a Replacement Lease, then such Leasehold Mortgagee or other person or entity shall be responsible and liable for all obligations and covenants accruing during such Leasehold Mortgagee's or such other person’s or entity’s tenure as owner of such leasehold estate or as Lessee/Developer under a Replacement Lease. 

ARTICLE VIII

DEFAULT



Section 8.01  Events of Default.  The occurrence of any of the following acts or events shall constitute events of default under this Ground Lease (herein referred to as "Default"):

(a) Lessee/Developer fails to make any payment of insurance or other monetary obligations required of Lessee/Developer under this Ground Lease, and such failure continues for a period of ten (10) days after DOE shall have given Lessee/Developer written notice of such failure;  

(b) The Lessee/Developer fails to fulfill or perform any of the Lessee/Developer's covenants (other than those described in (a) above), agreements or obligations under this Ground Lease, and such failure continues for a period of thirty (30) days after the DOE shall have given  Lessee/Developer written notice specifying the nature of such failure; provided, however, in the event the Default is of a non-monetary character that requires additional time in which to cure and the DOE determines that the Lessee/Developer has commenced and is prosecuting with diligence said cure, the termination date specified in said notice shall be extended for the period reasonably required to cure the non-monetary Default, so long as there is no monetary Default; or,

(c) The Lessee/Developer elects not to repair, rebuild, or replace portions of the Facility lost, damaged or destroyed by fire or other causes and terminates the Agreement and Facility Lease in operation between the Lessee/Developer and BSA or a successor contractor at BNL.



Section 8.02  Rights of  DOE Upon Default. 


(a)
Upon the occurrence of any Default hereunder and after the expiration of all required notice and cure periods, DOE may:

(1) Give Lessee/Developer written notice of its intention to terminate this Ground Lease in accordance with the provisions of this Lease.  On the date that Lessee/Developer's right to possession of the Premises ceases the Ground Lease will be terminated, except as to the Lessee/Developer’s liability as set forth herein.  If this Ground Lease is terminated due to Default, Lessee/Developer will remain liable to DOE for damages.



(2)
Exercise any remedies available at law or in equity for a default by the Lessee/Developer occurring at any time under this Ground Lease and shall be entitled to recover attorneys’ fees and costs incurred to enforce this Ground Lease.


(b)
Immediately upon termination of this Ground Lease for default by the Lessee/Developer under the provisions of this Lease, ownership of and title to all buildings, structures, and other improvements, and all machinery and equipment, as provided in Article VI herein, shall vest in DOE or DOE may require that such improvements be removed and the Premises be restored to Greenfield conditions at the Lessee/Developer’s sole expense.
ARTICLE IX

DOE AND GOVERNMENT PROVISIONS



Section 9.01  Officials Not to Benefit.  No member of or delegate to Congress, or resident commissioner shall be admitted to any share or part of this Ground Lease or to any benefit arising from it.  However, nothing contained within this Ground Lease shall be construed to extend to any incorporated company if the Ground Lease be for the corporation’s general benefit.



Section 9.02  Covenant Against Contingent Fees.   Lessee/Developer warrants that no person or selling agency has been employed or retained to solicit or secure this Ground Lease upon an agreement or understanding for a commission, percentage, brokerage, or contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Lessee/Developer for the purpose of securing business.  For breach or violation of this warranty the Lessor shall have the right to annul this Ground Lease under the terms recited in the Lease without liability or, in its discretion, to require Lessee/Developer to pay the full amount of such commission, percentage, brokerage, or contingent fee.



Section 9.03  DOE's Right to Enter.  DOE, its agents, employees, or representatives shall have the right to enter upon the Premises at any time for the purpose of performing inspections, inventory, conducting any necessary response action or corrective action, and when otherwise reasonably deemed necessary in DOE's judgment, and Lessee/Developer shall have no claim of any character on account of such entry against DOE, or any of its agents, representatives, or employees. In exercising the rights granted herein, DOE shall use reasonable efforts to minimize interference with the construction of the Facilities.



Section 9.04  Nondiscrimination.  Usage of the Premises will be nondiscriminatory to the end that no person shall, on the ground of race, color, religion, sex, age, disability, or national origin, be excluded from using the Premises.



Section 9.05  Compliance with Laws.  Lessee/Developer shall comply with all applicable federal, DOE, state, and local laws, ordinances, regulations, codes and standards applicable to its leasing and operation of the Premises and ownership of the buildings and improvements associated with the Project including, without limitation, laws applicable to the construction, ownership, alteration or operation of the Buildings, and such compliance shall be a material requirement of this Ground Lease.  Lessee/Developer, without additional expense to DOE, shall be responsible for obtaining any licenses and permits necessary to fulfill its obligations under the terms and conditions of this Ground Lease.



Section 9.06  Mining, Drilling, and Excavation.  The Lessee/Developer shall conduct no mining or drilling operations, remove no sand, gravel, or kindred substances from the ground for commercial resale purposes. 



Section 9.07  Posting of Signs.  No signs or advertisements shall be placed upon the Premises except those signs and locations required by applicable codes, ordinances, other governmental regulations applicable to the Buildings generally. With the consent and approval of the DOE, Lessee/Developer or its General Contractor may post an identification sign during the construction of the Project.  The Lessee/Developer shall not be responsible for posting any signs related to the specific use and operation of the Buildings by DOE or BSA under the Agreement and Facility Lease.  The costs of erecting and maintaining such signs shall be borne by Lessee/Developer.



Section 9.08  Boundary or Survey Monumentation.  Lessee/Developer shall not disturb, obliterate or destroy any land boundary or survey monument on the Premises without prior approval from the Lessor’s representative.



Section 9.09  Availability of Funds.  Funds are not presently available for this Ground Lease. DOE’s obligation under this Ground Lease is contingent upon the availability of appropriated funds from which payment for contract purposes can be made. No legal liability on the part of DOE for any payment may arise until funds are made available to the Contracting Officer for this Ground Lease and until the Lessee/Developer receives notice of such availability, to be confirmed in writing by the Contracting Officer. 

ARTICLE X

ENVIRONMENTAL, SAFETY AND HEALTH


The following provisions apply to those operations and activities performed by the Lessee/Developer, its agents, employees, contractors, representatives or licensees.



Section 10.01 Environmental, Safety and Health.  It is the responsibility of the Lessee/Developer to perform Work in a manner that is protective of workers, the public, and the environment.  It is the responsibility of the Lessee/Developer to comply with all applicable federal, state and local environmental, safety and health laws, regulations, ordinances, codes and standards. It is the responsibility of the Lessee/Developer to obtain any necessary licenses, approvals and permits needed to perform its operations and activities. The Lessee/Developer is responsible for compliance with applicable environmental permits, plans and/or reports.  DOE and/or BSA will assist Lessee/Developer in identifying such permits, plans and reports as necessary. 



Section 10.02 Waste Management.  It is the responsibility of the Lessee/Developer to comply with applicable federal, state and local liquid, sanitary/industrial, solid and hazardous waste management laws, regulations, ordinances, codes and standards.  It is the responsibility of the Lessee/Developer to properly characterize, manage and dispose of any waste generated by the Lessee/Developer.  It is the responsibility of the Lessee/Developer to make any regulatory notifications and obtain any necessary licenses, approvals, special waste approvals and permits needed for the characterization, management and disposal of liquid, industrial/sanitary, solid or hazardous waste generated by the Lessee/Developer.



Section 10.03 Occupational Safety and Health.  Safety and health must be considered as integral parts of Lessee/Developer’s planning and management processes.  Lessee/Developer shall comply with all applicable federal, DOE, state and local occupational safety and health laws, regulations, ordinances, codes and standards.  Department of Energy (DOE) construction safety standards and regulations are applicable.  Lessor and, or through, BSA shall provide construction safety oversight and enforcement.  Permits and licenses will be consistent with other construction performed at Brookhaven National Laboratory (BNL) and shall be the responsibility of the Lessee/Developer to obtain.


Section 10.04 Cultural Items.  Lessee/Developer shall not remove or disturb, or cause or permit to be removed or disturbed, any historical, archaeological, architectural, or other cultural artifacts, relics, vestiges, remains, or objects of antiquity.  In the event such items are discovered on the Premises, Lessee/Developer shall immediately notify DOE and BSA and protect the Premises and the material from further disturbance until DOE gives clearance to Lessee/Developer.



Section 10.05 Hazardous Materials.  Lessee/Developer shall maintain an inventory and notify DOE and BSA within five days of any hazardous materials it brings onto the Premises and the quantities of such materials.  For purposes of this provision and Section 10.07, “hazardous materials” means any material whose release or storage must be reported under the provisions of the Emergency Planning and Community Right-to-Know Act (EPCRA) (irrespective of threshold quantities) and any applicable state or local law, regulation or ordinance.  Lessee/Developer must submit a Hazardous Materials Inventory Report with a Material Safety Data Sheet (MSDS) for each hazardous material listed in the Report to the DOE and BSA.



Section 10.06 Discovery of Contamination.  In the event that environmental contamination that has not previously been identified is discovered on the Premises, the Lessee/Developer shall immediately notify DOE and protect the site and material from further disturbance until clearance is given by DOE that the area can be re-entered.  Lessee/Developer is not responsible for environmental contamination caused by parties other than itself and its agents, employees, contractors, representatives or licensees.



Section 10.07 Spill Response.  It is the responsibility of the Lessee/Developer to respond and manage releases of hazardous materials and liquid, industrial, solid and hazardous waste that result from its operations and activities.  The Lessee/Developer shall immediately report releases to the DOE and BSA.  If the release is of a reportable quantity as defined under CERCLA, Lessee/Developer is responsible for notifying the appropriate regulatory agencies.  The Lessee/Developer is responsible for cleanup of releases of hazardous materials and liquid, industrial, solid and hazardous waste that result from its activities and operations.  The Lessee/Developer is responsible for the characterization, management and disposal of materials and waste generated from its cleanup activities.



Section 10.08 Environmental, Safety & Health Flowdown.  The Lessee/Developer shall insert the clauses of this Article X of this Ground Lease or similar clauses into its contracts and subcontracts.



Section 10.09 Protection of Premises.  Lessee/Developer hereby covenants and agrees that it shall, at its sole cost and expense, through the term of this Ground Lease protect and maintain in good order and condition all portion of the Premises.  The Lessee/Developer/ shall exercise due diligence in the protection of the Premises against damage or destruction by fire and other causes.  (This section is applicable only in the event the Lessee/Developer is responsible for performing maintenance and repair under the Agreement and Lease.)

Section 10.10 Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) Information and Covenants.   
(a) BNL, as a site, was placed on the National Priorities List (NPL) in 1989 for contamination of soils and groundwater with chemicals (primarily solvents) and radionuclides.   That portion of BNL covered by this lease has been used in the past for a hospital and housing units, a medical research facility, as well as a coal-fired central heating plant.  These facilities have, over time, been removed or demolished.  A review of available historical records indicates that radiological materials and chemicals were used at the site at various times from 1941 through 1971.  Storage of radiological waste, over flow of chemical storage waste, releases of mercury and the potential for electrical substations to contain PCBs were potential sources of concern at his site.  The information contained in this notice is required under authority of regulations promulgated under section 120(h) of the Comprehensive Environmental Response, Liability, and Compensation Act (CERCLA or “Superfund”) 

42 U.S.C. section 920(h).

(b) In 1998 a Preliminary Assessment/Site Investigation, which included soil and groundwater sampling, excavation of an area formerly containing underground storage tanks, and historical record review, was conducted.  Additionally, current monitoring data has been examined.  Based upon this information, there are no significant environmental issues that would preclude this site from being developed for the purpose intended (i.e. housing). A copy of the Environmental Baseline Survey for the Housing Reconstruction Project dated February 2, 2004, documenting this information has been provided to the Lessee/Developer.

(c) No remedial action is necessary to protect human health and the environment with respect to any such substance remaining on the property.

(d) The Lessor and/or BSA or a successor contractor at BNL shall conduct any remedial action subsequently found to be necessary after the date of this lease for any condition existing prior to the date of this lease or caused by the Lessor and/or BSA.

(e) The Lessor, BSA or successor contractor at BNL and their subcontractors and their officers, trustees, agents or employees, as well as Federal, State and local regulators shall have access to the property in any case in which remedial action or corrective action is found to be necessary after the date of this lease.
(f) The Lessee/Developer agrees that if any construction on the site requires the removal or rerouting of sanitary lines, the removed lines and adjacent soils will be segregated from other soils for further DOE and/or BSA evaluation and disposal determination.  Prior soils sampling and testing of old piping contained trace levels of cesium 137 and sanitary sewer manholes were found to contain elevated levels of mercury and other metallic contaminants.
ARTICLE XI

MISCELLANEOUS


Section 11.01 Separability.  All rights, powers and remedies provided herein may be exercised only to the extent that the exercise thereof does not violate applicable law and shall be limited to the extent necessary to render this Ground Lease valid and enforceable. 



Section 11.02 Notices, Demands and Other Instruments.  When either party desires to give notice to the other in connection with and according to the terms of this Ground Lease, such notice shall be given by certified mail, return receipt requested, with sufficient postage prepaid thereon, or by nationally recognized overnight delivery service and said notices shall be addressed as follows, or to such other address(es) as may be designated, in writing, to the other party:

For The Department:
U. S. Department of Energy









Brookhaven Area Office









Building No. 464









53 Bell Avenue









Upton, New York 11973-5000









Telephone:  (631) 344-3424









Fax:             (631) 344-3444









Attention:     Area Manager

For the Lessee/Developer:










Telephone:









Fax :  









Attention: 



Section 11.03 Headings and Captions.  The headings and captions to the various sections and articles of this Ground Lease have been inserted for purposes of reference only and shall not limit or define the express terms and provisions of this Ground Lease.



Section 11.04 Exhibits.  The following Exhibits attached hereto are by this reference incorporated herein and made a part hereof:











Exhibit A
Legal Description of Premises











Exhibit B
Graphic Depiction of the Premises



Section 11.05 Lease Not Joint Venture.  Nothing contained in this Ground Lease shall be construed as creating or establishing a joint venture or partnership between DOE and Lessee/Developer. 



Section 11.06 Entire Agreement; Amendments.  This Ground Lease (and the Exhibits attached hereto) sets forth the entire understanding and agreement of  DOE and Lessee/Developer with respect to the Premises; all courses of dealing, usage of trade and all prior representations, promises, understandings and agreements whether oral or written, are superseded by and merged into this Ground Lease.  No modification of or amendment to this Ground Lease shall be binding upon the Lessee/Developer and/or the DOE unless in writing and signed by both parties hereto.  



Section 11.07 All Genders and Numbers Included.  Whenever the singular or plural number; or masculine, feminine, or neuter gender is used in this Ground Lease, it shall equally apply to, extend to and include the other.



Section 11.08 Severability.  If any provision of this Ground Lease shall be held to be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall in no way be affected or impaired thereby.



Section 11.09 Construction of Document.  All provisions of this Ground Lease have been negotiated by both parties at arm's length and neither party shall be deemed the scrivener of this Ground Lease.  This Ground Lease shall not be construed for or against either party by reason of the authorship or alleged authorship of any provision hereof.



Section 11.10 Binding Effect.  This instrument shall also bind and benefit, as the case may require, the heirs, legal representatives, assigns and successors of the respective parties, and all covenants, conditions and agreements herein contained shall be construed as covenants running with the Premises.  This instrument shall not become binding upon the parties until it shall have been executed and delivered by both DOE and Lessee/Developer.



Section 11.11 Waiver.  The waiver by the Lessee/Developer or DOE of any term, covenant or condition herein contained shall not be deemed to be a waiver of any other term, covenant or condition, nor shall either party’s consent to any breach of any term, covenant or condition be deemed to constitute or imply its consent to any subsequent breach of the same or any other term, covenant or condition herein contained.



Section 11.12 Bankruptcy.  If Lessee/Developer enters into or is placed into any proceeding relating to bankruptcy, it shall give written notice via certified mail to the DOE within five days of initiation of the proceedings.  The notification shall include the date on which the proceeding was filed, the identity and location of the court, and any identification numbers related to the case.

ARTICLE XII
DISPUTE RESOLUTION



The parties agree to make good-faith efforts to settle any dispute or claim that arises under this Ground Lease through discussion and negotiation.  If such efforts fail to result in a mutually agreeable resolution, the parties shall consider the use of alternative disputes resolution (ADR). Costs shall be allocated by the mediator or arbitrator, except that there shall be no pre-decisional interest costs, and each party shall bear its discretionary costs.  Any litigation shall be brought and prosecuted exclusively in Federal District Court, with venue in the United States Court for the Eastern District of New York, provided, however, that in the event the requirements for jurisdiction in Federal District Court are not present, such litigation shall be brought in Suffolk County, New York, in the Supreme Court.



The parties agree that, substantive issues presented for mediation, arbitration, dispute, claim, litigation, or other effort at resolution shall be determined in accordance with the laws of the State of New York.


There shall be no interruption in the performance of the Work, and Lessee/Developer shall proceed diligently with the performance of this Ground Lease pending final resolution of any dispute arising under this Ground Lease between the parties hereto or between Lessee/Developer and its contractors.

ARTICLE XIII

ESTOPPEL CERTIFICATE


DOE and the Lessee/Developer agree to execute and deliver to the other within thirty (30) days from receipt of either party's written request, estoppel certificates in a form acceptable to the party to whom such request is made, which certificates shall include information as to any modification of this Ground Lease, and to the best of Lessee/Developer's or the DOE’s knowledge, whether or not the other party is in default of this Ground Lease.



IN WITNESS WHEREOF, DOE and Lessee/Developer have caused this Ground Lease to be executed as of the day and year first above written.

	                 Lessee/Developer
	               U.S. Department of Energy

	By:
 










	   By:
 






                                           




	Title:  












	   Title:  


                





	Date: 








	    Date: 
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