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14. Description of Amendment/Modification (continued): 
 

 
1. Part II, Section I – Contract Clauses, Table of Contents (TOC):  Section I TOC is revised to reflect an 

update to clauses I.33, I.88, I.101, I.135, I.127, I.161, and I.162; delete clause I.12A; add clauses I.12A,  
I.64A, I.85A. 

 
The following clauses have been revised; replace the prior versions with the updated attachments provided 
herein: 
 

a. Clause I.33 – FAR 52.219-9, Small Business Subcontracting Plan (Jan 2017) – This clause has 
been updated IAW PF 2017-13, FAC 2005-94, 81 FR 93481. 

b. Clause I.88 – FAR 52.244-6, Subcontracts for Commercial Items (Jan 2017) – This clause has 
been updated IAW PF 2017-17, FAC 2005-95, 82 FR 4717. 

c. Clause I.101 – DEAR 952.204-2, Security Requirements (Aug 2016) – This clause has been 
updated IAW 81 FR 45974. 

d. Clause I.127 – DEAR 970.5215-3, Conditional Payment of Fee, Profit, and Other Incentives - 
Facility Management Contracts (Aug 2016) – This clause has been updated IAW 81 FR 45974. 

e. Clause I.135 – DEAR 970.5226-1, Diversity Plan (Dec 2000) – This clause has been updated IAW 
Office of Science Policy Guidance, SC/PG-2017-01 dated January 26, 2017. 

f. Clause I.161 – DEAR 970.5244-1, Contractor Purchasing System (Aug 2016) – This clause has 
been updated IAW 81 FR 45974. 

g. Clause I.162 – DEAR 970.5245-1, Property (Aug 2016) – This clause has been updated IAW 81 
FR 45978. 

The following clause has been deleted:  

h. Clause I.12A – FAR 52.203.99, Prohibition on Contracting with Entities that Require Certain 
Internal Confidentiality Agreements (May 2015)(Deviation) – This clause is hereby deleted from 
the contract IAW PF 2017-17, FAC 2005-95, 82 FR 4717 that issued replacement clause 52.203-
19.The following clauses have been added; insert the attachments provided herein: 

 
i. Clause I.12A – FAR 52. 203-19, Prohibition on Requiring Certain Internal Confidentiality 

Agreements or Statements (Jan 2017) – This clause is hereby added to the Contract IAW 82 FR 
4717. 

j. Clause I.64A – FAR 52.224-3, Privacy Training (Jan 2017) – This clause is hereby added to the 
Contract IAW PF 2017-13, FAC 2005-94, 81 FR 93476. 

k. Clause I.85A – FAR 52.242-5, Payments to Small Business Subcontractors (Jan 2017) – This 
clause is hereby added to the Contract IAW PF 2017-13, FAC 2005–94, 81 FR 93476. 

2. Part III, Section J – List of Documents, Exhibits, Attachments, Table of Contents (TOC):  Section J TOC 
is revised to reflect the following:  Replace Appendix I – DOE Directives/List B; delete Appendix M - Contractor 
Guidance for Preparation of Diversity. 

a. Appendix I – DOE Directives/List identified as Modification No. 0065 has been revised; replace the 
prior version with the attached Appendix I identified as Modification No. 0073.  The revisions are as 
follows: 

 

 



 
 

 

 

 

SUMMARY OF DIRECTIVE CHANGES 
ADDITIONS TITLE CHANGE NOTES 

O 221.1B Reporting Fraud, Waste and Abuse to the Office of Inspector General Update Supersedes O 221.1A dated 4-19-08 

O 243.1B Admin 
Chg. 1 

Records Management Program Update Add Admin Chg. 1 to the “Through 
Change” column. 

O 243.2 Vital Records Delete Superseded by O 243.1B Admin Chg. 
1 dated 3-11-13. 

O 413.3B Chg. 3 
(Pg.Chg.) 

Program and Project Management for the Acquisition of Capital 
Assets 

Update Supersedes O 413.3B Chg. 2 
(Pg.Chg.) dated 5-12-16. 

O 415.1 Chg. 2 
(Min.Chg.) 

Information Technology Project Management Update  Supersedes O 415.1 Admin Chg. 1 
dated 1-16-13. 

P 434.1B Conduct and Approval of Select Agent and Toxin Work at 
Department of Energy Sites 

Update Supersedes P 434.1A dated 11-7-13. 

O 442.2 Chg. 1 
(Pg.Chg.) 

Differing Professional Opinions for Technical Issues Involving 
Environmental, Safety, and Health Technical Concerns 

Update Supersedes O 442.2 dated 7-29-11. 

O 460.1D Hazardous Materials Packaging and Transportation Safety Update Supersedes O 460.1C dated 5-14-10. 

O 470.3C Design Basis Threat (DBT) Order Update Supersedes O 470.3B dated 8-12-08. 

O 470.4B Chg. 2 
(Min.Chg.) 

Safeguards and Security Program Update Supersedes O 470.4B Chg. 1 dated 7-
21-11. 

P 485.1 Foreign Engagements with DOE National Laboratories Add Added IAW SC Policy Guidance 
(SC/PG) 2017-02 dated 2-24-17, email 
from R. Ahlberg dated 2-24-17. 

 
 

b. Appendix M - Contractor Guidance for Preparation of Diversity:  This appendix is hereby deleted 
IAW Office of Science Policy Guidance, SC/PG-2017-01 dated January 26, 2017. 

 
 
 
 
Attachments: 
 

 Part II, Section I – Contract Clauses 
 I.12A, I.33, I.64A, I.85A, I.88, I.101, I.127, I.135, I.161, I.162 
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 Appendix I – DOE Directives/List 
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CLAUSE I.12A – FAR 52.203-19 – PROHIBITION ON REQUIRING CERTAIN 
INTERNAL CONFIDENTIALITY AGREEMENTS OR STATEMENTS 
(JAN 2017) 

(a) Definitions. As used in this clause-- 

“Internal confidentiality agreement or statement” means a confidentiality agreement or 
any other written statement that the contractor requires any of its employees or 
subcontractors to sign regarding nondisclosure of contractor information, except that it 
does not include confidentiality agreements arising out of civil litigation or confidentiality 
agreements that contractor employees or subcontractors sign at the behest of a Federal 
agency. 

“Subcontract” means any contract as defined in subpart 2.1 entered into by a 
subcontractor to furnish supplies or services for performance of a prime contract or a 
subcontract. It includes but is not limited to purchase orders, and changes and 
modifications to purchase orders. 

“Subcontractor” means any supplier, distributor, vendor, or firm (including a consultant) 
that furnishes supplies or services to or for a prime contractor or another subcontractor. 

(b) The Contractor shall not require its employees or subcontractors to sign or comply 
with internal confidentiality agreements or statements prohibiting or otherwise restricting 
such employees or subcontractors from lawfully reporting waste, fraud, or abuse related 
to the performance of a Government contract to a designated investigative or law 
enforcement representative of a Federal department or agency authorized to receive 
such information (e.g., agency Office of the Inspector General). 

(c) The Contractor shall notify current employees and subcontractors that prohibitions 
and restrictions of any preexisting internal confidentiality agreements or statements 
covered by this clause, to the extent that such prohibitions and restrictions are 
inconsistent with the prohibitions of this clause, are no longer in effect. 

(d) The prohibition in paragraph (b) of this clause does not contravene requirements 
applicable to Standard Form 312 (Classified Information Nondisclosure Agreement), 
Form 4414 (Sensitive Compartmented Information Nondisclosure Agreement), or any 
other form issued by a Federal department or agency governing the nondisclosure of 
classified information. 

(e) In accordance with section 743 of Division E, Title VII, of the Consolidated and 
Further Continuing Appropriations Act, 2015, (Pub. L. 113-235), and its successor 
provisions in subsequent appropriations acts (and as extended in continuing 
resolutions) use of funds appropriated (or otherwise made available) is prohibited, if the 
Government determines that the Contractor is not in compliance with the provisions of 
this clause. 

http://farsite.hill.af.mil/reghtml/Regs/FAR2AFMCFARS/FARDFARS/FAR/02.htm#P9_576
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(f) The Contractor shall include the substance of this clause, including this paragraph (f), 
in subcontracts under such contracts. 
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CLAUSE I.33 – FAR 52.219-9 – SMALL BUSINESS SUBCONTRACTING PLAN (JAN 
2017) 

(a) This clause does not apply to small business concerns.  

(b) Definitions. As used in this clause— 

“Alaska Native Corporation (ANC)” means any Regional Corporation, Village 
Corporation, Urban Corporation, or Group Corporation organized under the laws of the 
State of Alaska in accordance with the Alaska Native Claims Settlement Act, as 
amended (43 U.S.C. 1601, et seq.) and which is considered a minority and 
economically disadvantaged concern under the criteria at 43 U.S.C. 1626(e)(1). This 
definition also includes ANC direct and indirect subsidiary corporations, joint ventures, 
and partnerships that meet the requirements of 43 U.S.C. 1626 (e)(2). 

“Commercial item” means a product or service that satisfies the definition of commercial 
item in section 2.101 of the Federal Acquisition Regulation. 

“Commercial plan” means a subcontracting plan (including goals) that covers the 
offeror’s fiscal year and that applies to the entire production of commercial items sold by 
either the entire company or a portion thereof (e.g., division, plant, or product line). 

“Electronic Subcontracting Reporting System (eSRS)” means the Governmentwide, 
electronic, web-based system for small business subcontracting program reporting. The 
eSRS is located at http://www.esrs.gov. 

“Indian tribe” means any Indian tribe, band, group, pueblo, or community, including 
native villages and native groups (including corporations organized by Kenai, Juneau, 
Sitka, and Kodiak) as defined in the Alaska Native Claims Settlement Act (43 U.S.C.A. 
1601 et seq.), that is recognized by the Federal Government as eligible for services 
from the Bureau of Indian Affairs in accordance with 25 U.S.C. 1452(c). This definition 
also includes Indian-owned economic enterprises that meet the requirements of 25 
U.S.C. 1452(e). 

“Individual subcontracting plan” means a subcontracting plan that covers the entire 
contract period (including option periods), applies to a specific contract, and has goals 
that are based on the offeror’s planned subcontracting in support of the specific 
contract, except that indirect costs incurred for common or joint purposes may be 
allocated on a prorated basis to the contract. 

“Master subcontracting plan” means a subcontracting plan that contains all the required 
elements of an individual subcontracting plan, except goals, and may be incorporated 
into individual subcontracting plans, provided the master subcontracting plan has been 
approved. 

http://www.esrs.gov/
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“Reduced payment” means a payment that is for less than the amount agreed upon in a 
subcontract in accordance with its terms and conditions, for supplies and services for 
which the Government has paid the prime contractor. 

“Subcontract” means any agreement (other than one involving an employer-employee 
relationship) entered into by a Federal Government prime Contractor or subcontractor 
calling for supplies or services required for performance of the contract or subcontract. 

“Total contract dollars” means the final anticipated dollar value, including the dollar 
value of all options. 

“Untimely payment” means a payment to a subcontractor that is more than 90 days past 
due under the terms and conditions of a subcontract for supplies and services for which 
the Government has paid the prime contractor. 

(c) 

(1) The Offeror, upon request by the Contracting Officer, shall submit and 
negotiate a subcontracting plan, where applicable, that separately addresses 
subcontracting with small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small business, small 
disadvantaged business, and women-owned small business concerns. If the 
Offeror is submitting an individual subcontracting plan, the plan must separately 
address subcontracting with small business, veteran-owned small business, 
service-disabled veteran-owned small business, HUBZone small business, small 
disadvantaged business, and women-owned small business concerns, with a 
separate part for the basic contract and separate parts for each option (if any). 
The subcontracting plan shall be included in and made a part of the resultant 
contract. The subcontracting plan shall be negotiated within the time specified by 
the Contracting Officer. Failure to submit and negotiate the subcontracting plan 
shall make the Offeror ineligible for award of a contract. 

(2) 

(i) The Contractor may accept a subcontractor's written representations of 
its size and socioeconomic status as a small business, small 
disadvantaged business, veteran-owned small business, service-disabled 
veteran-owned small business, or a women-owned small business if the 
subcontractor represents that the size and socioeconomic status 
representations with its offer are current, accurate, and complete as of the 
date of the offer for the subcontract. 

(ii) The Contractor may accept a subcontractor's representations of its size 
and socioeconomic status as a small business, small disadvantaged 
business, veteran-owned small business, service-disabled veteran-owned 
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small business, or a women-owned small business in the System for 
Award Management (SAM) if-- 

(A) The subcontractor is registered in SAM; and 

(B) The subcontractor represents that the size and socioeconomic 
status representations made in SAM are current, accurate and 
complete as of the date of the offer for the subcontract. 

(iii) The Contractor may not require the use of SAM for the purposes of 
representing size or socioeconomic status in connection with a 
subcontract. 

(iv) In accordance with 13 CFR 121.411, 124.1015, 125.29, 126.900, and 
127.700, a contractor acting in good faith is not liable for 
misrepresentations made by its subcontractors regarding the 
subcontractor's size or socioeconomic status. 

(d) The Offeror’s subcontracting plan shall include the following: 

(1) Separate goals, expressed in terms of total dollars subcontracted, and as a 
percentage of total planned subcontracting dollars, for the use of small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned 
small business concerns as subcontractors. For individual subcontracting plans, 
and if required by the Contracting Officer, goals shall also be expressed in terms 
of percentage of total contract dollars, in addition to the goals expressed as a 
percentage of total subcontract dollars. The Offeror shall include all subcontracts 
that contribute to contract performance, and may include a proportionate share of 
products and services that are normally allocated as indirect costs. In 
accordance with 43 U.S.C. 1626-- 

(i) Subcontracts awarded to an ANC or Indian tribe shall be counted 
towards the subcontracting goals for small business and small 
disadvantaged business concerns, regardless of the size or Small 
Business Administration certification status of the ANC or Indian tribe; and 

(ii) Where one or more subcontractors are in the subcontract tier between 
the prime Contractor and the ANC or Indian tribe, the ANC or Indian tribe 
shall designate the appropriate Contractor(s) to count the subcontract 
towards its small business and small disadvantaged business 
subcontracting goals. 

(A) In most cases, the appropriate Contractor is the Contractor that 
awarded the subcontract to the ANC or Indian tribe. 
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(B) If the ANC or Indian tribe designates more than one Contractor 
to count the subcontract toward its goals, the ANC or Indian tribe 
shall designate only a portion of the total subcontract award to each 
Contractor. The sum of the amounts designated to various 
Contractors cannot exceed the total value of the subcontract. 

(C) The ANC or Indian tribe shall give a copy of the written 
designation to the Contracting Officer, the prime Contractor, and 
the subcontractors in between the prime Contractor and the ANC or 
Indian tribe within 30 days of the date of the subcontract award. 

(D) If the Contracting Officer does not receive a copy of the ANC’s 
or the Indian tribe’s written designation within 30 days of the 
subcontract award, the Contractor that awarded the subcontract to 
the ANC or Indian tribe will be considered the designated 
Contractor. 

(2) A statement of— 

(i) Total dollars planned to be subcontracted for an individual 
subcontracting plan; or the Offeror’s total projected sales, expressed in 
dollars, and the total value of projected subcontracts to support the sales 
for a commercial plan; 

(ii) Total dollars planned to be subcontracted to small business concerns 
(including ANC and Indian tribes); 

(iii) Total dollars planned to be subcontracted to veteran-owned small 
business concerns; 

(iv) Total dollars planned to be subcontracted to service-disabled veteran-
owned small business; 

(v) Total dollars planned to be subcontracted to HUBZone small business 
concerns; 

(vi) Total dollars planned to be subcontracted to small disadvantaged 
business concerns (including ANCs and Indian tribes); and 

(vii) Total dollars planned to be subcontracted to women-owned small 
business concerns. 

(3) A description of the principal types of supplies and services to be 
subcontracted, and an identification of the types planned for subcontracting to -- 

(i) Small business concerns, 
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(ii) Veteran-owned small business concerns; 

(iii) Service-disabled veteran-owned small business concerns; 

(iv) HUBZone small business concerns; 
(v) Small disadvantaged business concerns, and 
(vi) Women-owned small business concerns. 

(4) A description of the method used to develop the subcontracting goals in 
paragraph (d)(1) of this clause. 

(5) A description of the method used to identify potential sources for solicitation 
purposes (e.g., existing company source lists, SAM, veterans service 
organizations, the National Minority Purchasing Council Vendor Information 
Service, the Research and Information Division of the Minority Business 
Development Agency in the Department of Commerce, or small, HUBZone, small 
disadvantaged, and women-owned small business trade associations). A firm 
may rely on the information contained in SAM as an accurate representation of a 
concern’s size and ownership characteristics for the purposes of maintaining a 
small, veteran-owned small, service-disabled veteran-owned small, HUBZone 
small, small disadvantaged, and women-owned small business source list. Use 
of SAM as its source list does not relieve a firm of its responsibilities (e.g., 
outreach, assistance, counseling, or publicizing subcontracting opportunities) in 
this clause. 

(6) A statement as to whether or not the Offeror included indirect costs in 
establishing subcontracting goals, and a description of the method used to 
determine the proportionate share of indirect costs to be incurred with -- 

(i) Small business concerns (including ANC and Indian tribes); 

(ii) Veteran-owned small business concerns; 

(iii) Service-disabled veteran-owned small business concerns; 

(iv) HUBZone small business concerns; 

(v) Small disadvantaged business concerns (including ANC and Indian 
tribes); and 

(vi) Women-owned small business concerns. 

(7) The name of the individual employed by the Offeror who will administer the 
Offeror’s subcontracting program, and a description of the duties of the 
individual. 
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(8) A description of the efforts the Offeror will make to assure that small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-
owned small business concerns have an equitable opportunity to compete for 
subcontracts. 

(9) Assurances that the Offeror will include the clause of this contract entitled 
“Utilization of Small Business Concerns” in all subcontracts that offer further 
subcontracting opportunities, and that the Offeror will require all subcontractors 
(except small business concerns) that receive subcontracts in excess of 
$700,000 ($1.5 million for construction of any public facility) with further 
subcontracting possibilities to adopt a subcontracting plan that complies with the 
requirements of this clause. 

(10) Assurances that the Offeror will -- 

(i) Cooperate in any studies or surveys as may be required; 

(ii) Submit periodic reports so that the Government can determine the 
extent of compliance by the Offeror with the subcontracting plan; 

(iii) After November 30, 2017, include subcontracting data for each order 
when reporting subcontracting achievements for indefinite-delivery, 
indefinite-quantity contracts intended for use by multiple agencies; 

(iv) Submit the Individual Subcontract Report (ISR) and/or the Summary 
Subcontract Report (SSR), in accordance with paragraph (l) of this clause 
using the Electronic Subcontracting Reporting System (eSRS) at 
http://www.esrs.gov. The reports shall provide information on subcontract 
awards to small business concerns (including ANCs and Indian tribes that 
are not small businesses), veteran-owned small business concerns, 
service-disabled veteran-owned small business concerns, HUBZone small 
business concerns, small disadvantaged business concerns (including 
ANCs and Indian tribes that have not been certified by SBA as small 
disadvantaged businesses), women-owned small business concerns, and 
for NASA only, Historically Black Colleges and Universities and Minority 
Institutions. Reporting shall be in accordance with this clause, or as 
provided in agency regulations; 

(v) Ensure that its subcontractors with subcontracting plans agree to 
submit the ISR and/or the SSR using eSRS; 

(vi) Provide its prime contract number, its DUNS number, and the email 
address of the Offeror's official responsible for acknowledging receipt of or 
rejecting the ISRs, to all first-tier subcontractors with subcontracting plans 

http://www.esrs.gov/
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so they can enter this information into the eSRS when submitting their 
ISRs; and 

(vii) Require that each subcontractor with a subcontracting plan provide 
the prime contract number, its own DUNS number, and the email address 
of the subcontractor's official responsible for acknowledging receipt of or 
rejecting the ISRs, to its subcontractors with subcontracting plans. 

(11) A description of the types of records that will be maintained concerning 
procedures that have been adopted to comply with the requirements and goals in 
the plan, including establishing source lists; and a description of the offeror’s 
efforts to locate small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business concerns and award subcontracts 
to them. The records shall include at least the following (on a plant-wide or 
company-wide basis, unless otherwise indicated): 

(i) Source lists (e.g., SAM), guides, and other data that identify small 
business, veteran-owned small business, service-disabled veteran-owned 
small business, HUBZone small business, small disadvantaged business, 
and women-owned small business concerns. 

(ii) Organizations contacted in an attempt to locate sources that are small 
business, veteran-owned small business, service-disabled veteran-owned 
small business, HUBZone small business, small disadvantaged business, 
or women-owned small business concerns. 

(iii) Records on each subcontract solicitation resulting in an award of more 
than $150,000, indicating -- 

(A) Whether small business concerns were solicited and if not, why 
not; 

(B) Whether veteran-owned small business concerns were solicited 
and, if not, why not; 

(C) Whether service-disabled veteran-owned small business 
concerns were solicited and, if not, why not; 

(D) Whether HUBZone small business concerns were solicited and, 
if not, why not; 

(E) Whether small disadvantaged business concerns were solicited 
and if not, why not; 
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(F) Whether women-owned small business concerns were solicited 
and if not, why not; and 

(G) If applicable, the reason award was not made to a small 
business concern. 

(iv) Records of any outreach efforts to contact -- 

(A) Trade associations; 

(B) Business development organizations;  

(C) Conferences and trade fairs to locate small, HUBZone small, 
small disadvantaged, service-disabled veteran-owned, and women-
owned small business sources; and 

(D) Veterans service organizations. 

(v) Records of internal guidance and encouragement provided to buyers 
through -- 

(A) Workshops, seminars, training, etc., and 

(B) Monitoring performance to evaluate compliance with the 
program’s requirements. 

(vi) On a contract-by-contract basis, records to support award data 
submitted by the offeror to the Government, including the name, address, 
and business size of each subcontractor. Contractors having commercial 
plans need not comply with this requirement. 

(12) Assurances that the Offeror will make a good faith effort to acquire articles, 
equipment, supplies, services, or materials, or obtain the performance of 
construction work from the small business concerns that it used in preparing the 
bid or proposal, in the same or greater scope, amount, and quality used in 
preparing and submitting the bid or proposal. Responding to a request for a 
quote does not constitute use in preparing a bid or proposal. The Offeror used a 
small business concern in preparing the bid or proposal if-- 

(i) The Offeror identifies the small business concern as a subcontractor in 
the bid or proposal or associated small business subcontracting plan, to 
furnish certain supplies or perform a portion of the subcontract; or 

(ii) The Offeror used the small business concern's pricing or cost 
information or technical expertise in preparing the bid or proposal, where 
there is written evidence of an intent or understanding that the small 
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business concern will be awarded a subcontract for the related work if the 
Offeror is awarded the contract. 

(13) Assurances that the Contractor will provide the Contracting Officer with a 
written explanation if the Contractor fails to acquire articles, equipment, supplies, 
services or materials or obtain the performance of construction work as 
described in (d)(12) of this clause. This written explanation must be submitted to 
the Contracting Officer within 30 days of contract completion. 

(14) Assurances that the Contractor will not prohibit a subcontractor from 
discussing with the Contracting Officer any material matter pertaining to payment 
to or utilization of a subcontractor. 

(15) Assurances that the offeror will pay its small business subcontractors on 
time and in accordance with the terms and conditions of the underlying 
subcontract, and notify the contracting officer when the prime contractor makes 
either a reduced or an untimely payment to a small business subcontractor (see 
52.242-5). 

(e) In order to effectively implement this plan to the extent consistent with efficient 
contract performance, the Contractor shall perform the following functions: 

(1) Assist small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business concerns by arranging solicitations, 
time for the preparation of bids, quantities, specifications, and delivery schedules 
so as to facilitate the participation by such concerns. Where the Contractor’s lists 
of potential small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business subcontractors are excessively 
long, reasonable effort shall be made to give all such small business concerns an 
opportunity to compete over a period of time. 

(2) Provide adequate and timely consideration of the potentialities of small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-
owned small business concerns in all “make-or-buy” decisions. 

(3) Counsel and discuss subcontracting opportunities with representatives of 
small business, veteran-owned small business, service-disabled veteran-owned 
small business, HUBZone small business, small disadvantaged business, and 
women-owned small business firms. 

(4) Confirm that a subcontractor representing itself as a HUBZone small business 
concern is certified by SBA as a HUBZone small business concern in accordance 
with 52.219-8(d)(2). 
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(5) Provide notice to subcontractors concerning penalties and remedies for 
misrepresentations of business status as small, veteran-owned small business, 
HUBZone small, small disadvantaged or women-owned small business for the 
purpose of obtaining a subcontract that is to be included as part or all of a goal 
contained in the Contractor’s subcontracting plan. 

(6) For all competitive subcontracts over the simplified acquisition threshold in 
which a small business concern received a small business preference, upon 
determination of the successful subcontract offeror, prior to award of the 
subcontract the Contractor must inform each unsuccessful small business 
subcontract offeror in writing of the name and location of the apparent successful 
offeror and if the successful subcontract offeror is a small business, veteran-
owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, or women-owned small 
business concern. 

(7) Assign each subcontract the NAICS code and corresponding size standard 
that best describes the principal purpose of the subcontract. 

(f) A master subcontracting plan on a plant or division-wide basis that contains all the 
elements required by paragraph (d) of this clause, except goals, may be incorporated by 
reference as a part of the subcontracting plan required of the Offeror by this clause; 
provided -- 

(1) The master subcontracting plan has been approved; 

(2) The Offeror ensures that the master subcontracting plan is updated as 
necessary and provides copies of the approved master subcontracting plan, 
including evidence of its approval, to the Contracting Officer; and 

(3) Goals and any deviations from the master subcontracting plan deemed 
necessary by the Contracting Officer to satisfy the requirements of this contract 
are set forth in the individual subcontracting plan. 

(g) A commercial plan is the preferred type of subcontracting plan for contractors 
furnishing commercial items. The commercial plan shall relate to the offeror’s planned 
subcontracting generally, for both commercial and Government business, rather than 
solely to the Government contract. Once the Contractor’s commercial plan has been 
approved, the Government will not require another subcontracting plan from the same 
Contractor while the plan remains in effect, as long as the product or service being 
provided by the Contractor continues to meet the definition of a commercial item. A 
contractor with a commercial plan shall comply with the reporting requirements stated in 
paragraph (d)(10) of this clause by submitting one SSR in eSRS for all contracts 
covered by its commercial plan. This report shall be acknowledged or rejected in eSRS 
by the Contracting Officer who approved the plan. This report shall be submitted within 
30 days after the end of the Government’s fiscal year. 
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(h) Prior compliance of the offeror with other such subcontracting plans under previous 
contracts will be considered by the Contracting Officer in determining the responsibility 
of the offeror for award of the contract. 

(i) A contract may have no more than one subcontracting plan. When a modification 
exceeds the subcontracting plan threshold in 19.702(a), or an option is exercised, the 
goals of the existing subcontracting plan shall be amended to reflect any new 
subcontracting opportunities. When the goals in a subcontracting plan are amended, 
these goal changes do not apply retroactively. 

(j) Subcontracting plans are not required from subcontractors when the prime contract 
contains the clause at 52.212-5, Contract Terms and Conditions Required to Implement 
Statutes or Executive Orders—Commercial Items, or when the subcontractor provides a 
commercial item subject to the clause at 52.244-6, Subcontracts for Commercial Items, 
under a prime contract. 

(k) The failure of the Contractor or subcontractor to comply in good faith with (1) the 
clause of this contract entitled “Utilization Of Small Business Concerns,” or (2) an 
approved plan required by this clause, shall be a material breach of the contract and 
may be considered in any past performance evaluation of the Contractor. 

(l) The Contractor shall submit ISRs and SSRs using the web-based eSRS at 
http://www.esrs.gov. Purchases from a corporation, company, or subdivision that is an 
affiliate of the Contractor or subcontractor are not included in these reports. Subcontract 
awards by affiliates shall be treated as subcontract awards by the Contractor. 
Subcontract award data reported by the Contractor and subcontractors shall be limited 
to awards made to their immediate next-tier subcontractors. Credit cannot be taken for 
awards made to lower tier subcontractors, unless the Contractor or subcontractor has 
been designated to receive a small business or small disadvantaged business credit 
from an ANC or Indian tribe. Only subcontracts involving performance in the United 
States or its outlying areas should be included in these reports with the exception of 
subcontracts under a contract awarded by the State Department or any other agency 
that has statutory or regulatory authority to require subcontracting plans for 
subcontracts performed outside the United States and its outlying areas. 

(1) ISR. This report is not required for commercial plans. The report is required 
for each contract containing an individual subcontract plan.  

(i) The report shall be submitted semi-annually during contract 
performance for the periods ending March 31 and September 30. A report 
is also required for each contract within 30 days of contract completion. 
Reports are due 30 days after the close of each reporting period, unless 
otherwise directed by the Contracting Officer. Reports are required when 
due, regardless of whether there has been any subcontracting activity 
since the inception of the contract or the previous reporting period. When 

http://www.esrs.gov/
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the Contracting Officer rejects an ISR, the Contractor shall submit a 
corrected report within 30 days of receiving the notice of ISR rejection. 

(ii) 

(A) When a subcontracting plan contains separate goals for the 
basic contract and each option, as prescribed by FAR 19.704(c), 
the dollar goal inserted on this report shall be the sum of the base 
period through the current option; for example, for a report 
submitted after the second option is exercised, the dollar goal 
would be the sum of the goals for the basic contract, the first option, 
and the second option. 

(B) If a subcontracting plan has been added to the contract 
pursuant to 19.702(a)(3) or 19.301-2(e), the Contractor’s 
achievements must be reported in the ISR on a cumulative basis 
from the date of incorporation of the subcontracting plan into the 
contract. 

(iii) When a subcontracting plan includes indirect costs in the goals, these 
costs must be included in this report. 

(iv) The authority to acknowledge receipt or reject the ISR resides— 

(A) In the case of the prime Contractor, with the Contracting Officer; 
and 

(B) In the case of a subcontract with a subcontracting plan, with the 
entity that awarded the subcontract. 

(2) SSR. 

(i) Reports submitted under individual contract plans. 

(A) This report encompasses all subcontracting under prime 
contracts and subcontracts with an executive agency, regardless of 
the dollar value of the subcontracts. This report also includes 
indirect costs on a prorated basis when the indirect costs are 
excluded from the subcontracting goals. 

(B) The report may be submitted on a corporate, company or 
subdivision (e.g. plant or division operating as a separate profit 
center) basis, unless otherwise directed by the agency. 

(C) If the Contractor or a subcontractor is performing work for more 
than one executive agency, a separate report shall be submitted to 
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each executive agency covering only that agency's contracts, 
provided at least one of that agency's contracts is over $700,000 
(over $1.5 million for construction of a public facility) and contains a 
subcontracting plan. For DoD, a consolidated report shall be 
submitted for all contracts awarded by military 
departments/agencies and/or subcontracts awarded by DoD prime 
contractors.  

(D) The report shall be submitted annually by October 30 for the 
twelve month period ending September 30. When a Contracting 
Officer rejects an SSR, the Contractor shall submit a revised report 
within 30 days of receiving the notice of SSR rejection. 

(E) Subcontract awards that are related to work for more than one 
executive agency shall be appropriately allocated. 

(F) The authority to acknowledge or reject SSRs in eSRS, including 
SSRs submitted by subcontractors with subcontracting plans, 
resides with the Government agency awarding the prime contracts 
unless stated otherwise in the contract. 

(ii) Reports submitted under a commercial plan. 

(A) The report shall include all subcontract awards under the 
commercial plan in effect during the Government's fiscal year and 
all indirect costs. 

(B) The report shall be submitted annually, within thirty days after 
the end of the Government's fiscal year. 

(C) If a Contractor has a commercial plan and is performing work 
for more than one executive agency, the Contractor shall specify 
the percentage of dollars attributable to each agency. 

(D) The authority to acknowledge or reject SSRs for commercial 
plans resides with the Contracting Officer who approved the 
commercial plan. 
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CLAUSE I.64A – FAR 52.224-3 – PRIVACY TRAINING (JAN 2017) 

(a) Definition. As used in this clause, “personally identifiable information means 
information that can be used to distinguish or trace an individual's identity, either alone 
or when combined with other information that is linked or linkable to a specific individual. 
(See Office of Management and Budget (OMB) Circular A-130, Managing Federal 
Information as a Strategic Resource). 

(b) The Contractor shall ensure that initial privacy training, and annual privacy training 
thereafter, is completed by contractor employees who-- 

(1) Have access to a system of records; 

(2) Create, collect, use, process, store, maintain, disseminate, disclose, dispose, 
or otherwise handle personally identifiable information on behalf of an agency; or 

(3) Design, develop, maintain, or operate a system of records (see also FAR 
subpart 24.1 and 39.105). 

(c) 

(1) Privacy training shall address the key elements necessary for ensuring the 
safeguarding of personally identifiable information or a system of records. The 
training shall be role-based, provide foundational as well as more advanced 
levels of training, and have measures in place to test the knowledge level of 
users. At a minimum, the privacy training shall cover-- 

(i) The provisions of the Privacy Act of 1974 (5 U.S.C. 552a), including 
penalties for violations of the Act; 

(ii) The appropriate handling and safeguarding of personally identifiable 
information; 

(iii) The authorized and official use of a system of records or any other 
personally identifiable information; 

(iv) The restriction on the use of unauthorized equipment to create, collect, 
use, process, store, maintain, disseminate, disclose, dispose or otherwise 
access personally identifiable information; 

(v) The prohibition against the unauthorized use of a system of records or 
unauthorized disclosure, access, handling, or use of personally identifiable 
information; and 

http://farsite.hill.af.mil/reghtml/Regs/FAR2AFMCFARS/FARDFARS/FAR/24.htm#P5_378
http://farsite.hill.af.mil/reghtml/Regs/FAR2AFMCFARS/FARDFARS/FAR/39.htm#P50_8852
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(vi) The procedures to be followed in the event of a suspected or 
confirmed breach of a system of records or the unauthorized disclosure, 
access, handling, or use of personally identifiable information (see OMB 
guidance for Preparing for and Responding to a Breach of Personally 
Identifiable Information). 

(2) Completion of an agency-developed or agency-conducted training course 
shall be deemed to satisfy these elements. 

(d) The Contractor shall maintain and, upon request, provide documentation of 
completion of privacy training to the Contracting Officer. 

(e) The Contractor shall not allow any employee access to a system of records, or 
permit any employee to create, collect, use, process, store, maintain, disseminate, 
disclose, dispose or otherwise handle personally identifiable information, or to design, 
develop, maintain, or operate a system of records unless the employee has completed 
privacy training, as required by this clause. 

(f) The substance of this clause, including this paragraph (f), shall be included in all 
subcontracts under this contract, when subcontractor employees will-- 

(1) Have access to a system of records; 

(2) Create, collect, use, process, store, maintain, disseminate, disclose, dispose, 
or otherwise handle personally identifiable information; or 

(3) Design, develop, maintain, or operate a system of records. 
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CLAUSE I.85A – FAR 52.242-5 – PAYMENTS TO SMALL BUSINESS 

SUBCONTRACTORS (JAN 2017) 

(a) Definitions. As used in this clause-- 

“Reduced payment” means a payment that is for less than the amount agreed upon in a 
subcontract in accordance with its terms and conditions, for supplies and services for 
which the Government has paid the prime contractor. 

“Untimely payment” means a payment that is more than 90 days past due under the 
terms and conditions of a subcontract, for supplies and services for which the 
Government has paid the prime contractor. 

(b) Notice. The Contractor shall notify the Contracting Officer, in writing, not later than 
14 days after-- 

(1) A small business subcontractor was entitled to payment under the terms and 
conditions of the subcontract; and 

(2) The Contractor-- 

(i) Made a reduced or untimely payment to the small business 
subcontractor; or 

(ii) Failed to make a payment, which is now untimely. 

(c) Content of notice. The Contractor shall include the reason(s) for making the reduced 
or untimely payment in any notice required under paragraph (b) of this clause. 
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CLAUSE I.88 – FAR 52.244-6 - SUBCONTRACTS FOR COMMERCIAL ITEMS (JAN 
2017) 

(a) Definitions. As used in this clause— 

“Commercial item and commercially available off-the-shelf item” have the 
meanings contained Federal Acquisition Regulation 2.101, Definitions. 

“Subcontract” includes a transfer of commercial items between divisions, 
subsidiaries, or affiliates of the Contractor or subcontractor at any tier. 

(b) To the maximum extent practicable, the Contractor shall incorporate, and require its 
subcontractors at all tiers to incorporate, commercial items or nondevelopmental items 
as components of items to be supplied under this contract. 

(c)  

(1) The Contractor shall insert the following clauses in subcontracts for 
commercial items: 

(i) 52.203-13, Contractor Code of Business Ethics and Conduct (Oct 2015) 
(41 U.S.C. 3509), if the subcontract exceeds $5.5 million and has a 
performance period of more than 120 days. In altering this clause to 
identify the appropriate parties, all disclosures of violation of the civil False 
Claims Act or of Federal criminal law shall be directed to the agency Office 
of the Inspector General, with a copy to the Contracting Officer. 

(ii) 52.203-15, Whistleblower Protections Under the American Recovery 
and Reinvestment Act of 2009 (Jun 2010) (Section 1553 of Pub. L. 111-5), 
if the subcontract is funded under the Recovery Act. 

(iii) 52.203-19, Prohibition on Requiring Certain Internal Confidentiality 
Agreements or Statements (Jan 2017). 

(iv) 52.204-21, Basic Safeguarding of Covered Contractor Information 
Systems (Jun 2016), other than subcontracts for commercially available 
off-the-shelf items, if flow down is required in accordance with paragraph 
(c) of FAR clause 52.204-21. 

(v) 52.219-8, Utilization of Small Business Concerns (Nov 2016) (15 
U.S.C. 637(d)(2) and (3)), if the subcontract offers further subcontracting 
opportunities. If the subcontract (except subcontracts to small business 
concerns) exceeds $700,000 ($1.5 million for construction of any public 
facility), the subcontractor must include 52.219-8 in lower tier subcontracts 
that offer subcontracting opportunities. 
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(vi) 52.222-21, Prohibition of Segregated Facilities (Apr 2015). 

(vii) 52.222-26, Equal Opportunity (Sep 2016) (E.O. 11246). 

(viii) 52.222-35, Equal Opportunity for Veterans (Oct 2015) (38 U.S.C. 
4212(a)); 

(ix) 52.222-36, Equal Opportunity for Workers with Disabilities (Jul 2014) 
(29 U.S.C. 793). 

(x) 52.222-37, Employments Reports on Veterans (Feb 2016) (38 U.S.C. 
4212). 

(xi) 52.222-40, Notification of Employee Rights Under the National Labor 
Relations Act (Dec 2010) (E.O. 13496), if flow down is required in 
accordance with paragraph (f) of FAR clause 52.222-40. 

(xii) 

(A) 52.222-50, Combating Trafficking in Persons (Mar 2015) (22 
U.S.C. chapter 78 and E.O. 13627). 

(B) Alternate I (Mar 2015) of 52.222-50 (22 U.S.C. chapter 78 and 
E.O. 13627). 

(xiii) 52.222-55, Minimum Wages under Executive Order 13658 (Dec 
2015), if flowdown is required in accordance with paragraph (k) of FAR 
clause 52.222-55.  

(xiv) 52.222-59, Compliance with Labor Laws (Executive Order 13673) 
(Jan 2017), if the estimated subcontract value exceeds $500,000, and is 
for other than commercially available off-the-shelf items. 

Note to paragraph (c)(1)(xiv): By a court order issued on October 24, 
2016, 52.222-59 is enjoined indefinitely as of the date of the order. The 
enjoined paragraph will become effective immediately if the court 
terminates the injunction. At that time, DoD, GSA, and NASA will publish a 
document in the Federal Register advising the public of the termination of 
the injunction. 

(xv) 52.222-60, Paycheck Transparency (Executive Order 13673) (Oct 
2016), if the estimated subcontract value exceeds $500,000, and is for 
other than commercially available off-the-shelf items.  
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(xvi) 52.222-62, Paid Sick Leave Under Executive Order 13706 (Jan 2017) 
(E.O. 13706), if flow down is required in accordance with paragraph (m) of 
FAR clause 52.222-62. 

(xvii) 

(A) 52.224-3, Privacy Training (Jan 2017) (5 U.S.C. 552a) if flow 
down is required in accordance with 52.224-3(f). 

(B) Alternate I (Jan 2017) of 52.224-3, if flow down is required in 
accordance with 52.224-3(f) and the agency specifies that only its 
agency-provided training is acceptable. 

(xviii) 52.225-26, Contractors Performing Private Security Functions 
Outside the United States (Oct 2016) (Section 862, as amended, of the 
National Defense Authorization Act for Fiscal Year 2008; 10 U.S.C. 2302 
Note). 

(xix) 52.232-40, Providing Accelerated Payments to Small Business 
Subcontractors (Dec 2013), if flow down is required in accordance with 
paragraph (c) of FAR clause 52.232-40. 

(xx) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial 
Vessels (Feb 2006) (46 U.S.C. App. 1241 and 10 U.S.C. 2631), if flow 
down is required in accordance with paragraph (d) of FAR clause 52.247-
64.  

(2) While not required, the Contractor may flow down to subcontracts for 
commercial items a minimal number of additional clauses necessary to satisfy its 
contractual obligations. 

(d) The Contractor shall include the terms of this clause, including this paragraph (d), in 
subcontracts awarded under this contract. 
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CLAUSE I.101 – DEAR 952.204-2 – SECURITY REQUIREMENTS (AUG 2016)   
 
(a)  Responsibility.  It is the Contractor's duty to protect all classified information, 

special nuclear material, and other DOE property. The Contractor shall, in 
accordance with DOE security regulations and requirements, be responsible for 
protecting all classified information and all classified matter (including 
documents, material and special nuclear material) which are in the Contractor's 
possession in connection with the performance of work under this contract 
against sabotage, espionage, loss or theft. Except as otherwise expressly 
provided in this contract, the Contractor shall, upon completion or termination of 
this contract, transmit to DOE any classified matter or special nuclear material in 
the possession of the Contractor or any person under the Contractor's control in 
connection with performance of this contract. If retention by the Contractor of any 
classified matter is required after the completion or termination of the contract, 
the Contractor shall identify the items and classification levels and categories of 
matter proposed for retention, the reasons for the retention, and the proposed 
period of retention. If the retention is approved by the Contracting Officer, the 
security provisions of the contract shall continue to be applicable to the classified 
matter retained. Special nuclear material shall not be retained after the 
completion or termination of the contract.  

 
(b)  Regulations. The Contractor agrees to comply with all security regulations and 

contract requirements of DOE as incorporated into the contract.  
 
(c)  Definition of Classified Information. The term Classified Information means 

information that is classified as Restricted Data or Formerly Restricted Data 
under the Atomic Energy Act of 1954, or information determined to require 
protection against unauthorized disclosure under Executive Order 12958, 
Classified National Security Information, as amended, or prior executive orders, 
which is identified as National Security Information.   

 
(d)  Definition of Restricted Data. The term Restricted Data means all data 

concerning design, manufacture, or utilization of atomic weapons; production of 
special nuclear material; or use of special nuclear material in the production of 
energy, but excluding data declassified or removed from the Restricted Data 
category pursuant to 42 U.S.C. 2162 [Section 142, as amended, of the Atomic 
Energy Act of 1954].  

 
(e)  Definition of Formerly Restricted Data. The term "Formerly Restricted Data" 

means information removed from the Restricted Data category based on a joint 
determination by DOE or its predecessor agencies and the Department of 
Defense that the information-- (1) relates primarily to the military utilization of 
atomic weapons; and (2) can be adequately protected as National Security 
Information. However, such information is subject to the same restrictions on 
transmission to other countries or regional defense organizations that apply to 
Restricted Data.  
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(f)  Definition of National Security Information. The term "National Security 

Information" means information that has been determined, pursuant to Executive 
Order 12958, Classified National Security Information, as amended, or any 
predecessor order, to require protection against unauthorized disclosure, and 
that is marked to indicate its classified status when in documentary form.  

 
(g)  Definition of Special Nuclear Material. The term “special nuclear material” 

means-- (1) plutonium, uranium enriched in the isotope 233 or in the isotope 235, 
and any other material which, pursuant to 42 U.S.C. 2071 [Section 51 as 
amended, of the Atomic Energy Act of 1954] has been determined to be special 
nuclear material, but does not include source material; or (2) any material 
artificially enriched by any of the foregoing, but does not include source material.  

 
(h)  Access authorizations of personnel.  
 

(1)  The Contractor shall not permit any individual to have access to any 
classified information or special nuclear material, except in accordance 
with the Atomic Energy Act of 1954, and the DOE's regulations and 
contract requirements applicable to the particular level and category of 
classified information or particular category of special nuclear material to 
which access is required.  

 
(2) The Contractor must conduct a thorough review, as defined at 48 CFR 

904.401, of an uncleared applicant or uncleared employee, and must test 
the individual for illegal drugs, prior to selecting the individual for a position 
requiring a DOE access authorization.  

 
(i)  A review must-- verify an uncleared applicant’s or uncleared 

employee’s educational background, including any high school 
diploma obtained within the past five years, and degrees or 
diplomas granted by an institution of higher learning; contact listed 
employers for the last three years and listed personal references; 
conduct local law enforcement checks when such checks are not 
prohibited by state or local law or regulation and when the 
uncleared applicant or uncleared employee resides in the 
jurisdiction where the Contractor is located; and conduct a credit 
check and other checks as appropriate. 

 
(ii)  Contractor reviews are not required for an applicant for DOE 

access authorization who possesses a current access authorization 
from DOE or another Federal agency, or whose access 
authorization may be reapproved without a federal background 
investigation pursuant to Executive Order 12968, Access to 
Classified Information (August 4, 1995), Sections 3.3(c) and (d).   
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(iii)  In collecting and using this information to make a determination as 
to whether it is appropriate to select an uncleared applicant or 
uncleared employee to a position requiring an access authorization, 
the Contractor must comply with all applicable laws, regulations, 
and Executive Orders, including those-- (A) governing the 
processing and privacy of an individual’s information, such as the 
Fair Credit Reporting Act, Americans with Disabilities Act (ADA), 
and Health Insurance Portability and Accountability Act; and (B) 
prohibiting discrimination in employment, such as under the ADA, 
Title VII and the Age Discrimination in Employment Act, including 
with respect to pre- and post-offer of employment disability related 
questioning.  

 
(iv)  In addition to a review, each candidate for a DOE access 

authorization must be tested to demonstrate the absence of any 
illegal drug, as defined in 10 CFR 707.4. All positions requiring 
access authorizations are deemed testing designated positions in 
accordance with 10 CFR part 707. All employees possessing 
access authorizations are subject to applicant, random or for cause 
testing for use of illegal drugs. DOE will not process candidates for 
a DOE access authorization unless their tests confirm the absence 
from their system of any illegal drug.  

 
(v)  When an uncleared applicant or uncleared employee receives an 

offer of employment for a position that requires a DOE access 
authorization, the Contractor shall not place that individual in such a 
position prior to the individual’s receipt of a DOE access 
authorization, unless an approval has been obtained from the head 
of the cognizant local security office. If the individual is hired and 
placed in the position prior to receiving an access authorization, the 
uncleared employee may not be afforded access to classified 
information or matter or special nuclear material (in categories 
requiring access authorization) until an access authorization has 
been granted.  

 
(vi)  The Contractor must maintain a record of information concerning 

each uncleared applicant or uncleared employee who is selected 
for a position requiring an access authorization.  Upon request only, 
the following information will be furnished to the head of the 
cognizant local DOE Security Office: 

 
A.  The date(s) each Review was conducted;  

 
B.  Each entity that provided information concerning the 

individual;  
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C.  A certification that the review was conducted in accordance 
with all applicable laws, regulations, and Executive Orders, 
including those governing the processing and privacy of an 
individual’s information collected during the review;  

 
D.  A certification that all information collected during the review 

was reviewed and evaluated in accordance with the 
Contractor's personnel policies; and   

 
E.  The results of the test for illegal drugs. 

 
(i)  Criminal liability. It is understood that disclosure of any classified information 

relating to the work or services ordered hereunder to any person not entitled to 
receive it, or failure to protect any classified information, special nuclear material, 
or other Government property that may come to the Contractor or any person 
under the Contractor's control in connection with work under this contract, may 
subject the Contractor, its agents, employees, or Subcontractors to criminal 
liability under the laws of the United States (see the Atomic Energy Act of 1954, 
42 U.S.C. 2011 et seq.; 18 U.S.C. 793 and 794).  

 
(j)  Foreign Ownership, Control, or Influence.  
 

(1) The Contractor shall immediately provide the cognizant security office written 
notice of any change in the extent and nature of foreign ownership, control or 
influence over the Contractor which would affect any answer to the questions 
presented in the Standard Form (SF) 328, Certificate Pertaining to Foreign 
Interests, executed prior to award of this contract.  The Contractor will submit 
the Foreign Ownership, Control or Influence (FOCI) information in the format 
directed by DOE.  When completed the Contractor must print and sign one 
copy of the SF 328 and submit it to the Contracting Officer.  In addition, any 
notice of changes in ownership or control which are required to be reported to 
the Securities and Exchange Commission, the Federal Trade Commission, or 
the Department of Justice, shall also be furnished concurrently to the 
Contracting Officer. 

 
(2)  If a Contractor has changes involving foreign ownership, control, or 

influence, DOE must determine whether the changes will pose an undue 
risk to the common defense and security. In making this determination, 
DOE will consider proposals made by the Contractor to avoid or mitigate 
foreign influences.  

 
(3)  If the cognizant security office at any time determines that the Contractor 

is, or is potentially, subject to foreign ownership, control, or influence, the 
Contractor shall comply with such instructions as the Contracting Officer 
shall provide in writing to protect any classified information or special 
nuclear material.  
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(4)  The Contracting Officer may terminate this contract for default either if the 

Contractor fails to meet obligations imposed by this clause or if the 
Contractor creates a foreign ownership, control, or influence situation in 
order to avoid performance or a termination for default. The Contracting 
Officer may terminate this contract for convenience if the Contractor 
becomes subject to foreign ownership, control, or influence and for 
reasons other than avoidance of performance of the contract, cannot, or 
chooses not to, avoid or mitigate the foreign ownership, control, or 
influence problem.  

 
(k)  Employment announcements. When placing announcements seeking applicants 

for positions requiring access authorizations, the Contractor shall include in the 
written vacancy announcement, a notification to prospective applicants that 
reviews, and tests for the absence of any illegal drug as defined in 10 CFR 
707.4, will be conducted by the employer and a background investigation by the 
Federal government may be required to obtain an access authorization prior to 
employment, and that subsequent reinvestigations may be required. If the 
position is covered by the Counterintelligence Evaluation Program regulations at 
10 CFR 709, the announcement should also alert applicants that successful 
completion of a counterintelligence evaluation may include a counterintelligence-
scope polygraph examination. 

 
(l)  Flow down to subcontracts. The Contractor agrees to insert terms that conform 

substantially to the language of this clause, including this paragraph, in all 
subcontracts under its contract that will require subcontractor employees to 
possess access authorizations. Additionally, the Contractor must require such 
subcontractors to have an existing DOD or DOE facility clearance or submit a 
completed SF 328, Certificate Pertaining to Foreign Interests, as required in 48 
CFR 952.204-73, Facility Clearance, and obtain a foreign ownership, control and 
influence determination and facility clearance prior to award of a subcontract. 
Information to be provided by a subcontractor pursuant to this clause may 
besubmitted directly to the Contracting Officer. For purposes of this clause, 
Subcontractor means any subcontractor at any tier and the term "Contracting 
Officer" means the DOE Contracting Officer. When this clause is included in a 
subcontract, the term "Contractor" shall mean subcontractor and the term 
"contract" shall mean subcontract.  
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CLAUSE I.127 – DEAR 970.5215-3 – CONDITIONAL PAYMENT OF FEE, PROFIT,  
   AND OTHER INCENTIVES – FACILITY MANAGEMENT   
   CONTRACTS (AUG 2016)  
 
(a)  General.  

(1) The payment of earned fee, fixed fee, profit, or share of cost savings 
under this contract is dependent upon— 

(i)  The Contractor's or Contractor employees’ compliance with the 
terms and conditions of this contract relating to environment, safety 
and health (ES&H), which includes worker safety and health  
 
(WS&H), including performance under an approved Integrated 
Safety Management System (ISMS); and 

 
(ii)  The Contractor's or Contractor employees’ compliance with the 

terms and conditions of this contract relating to the safeguarding of 
Restricted Data and other classified information. 

(2)  The ES&H performance requirements of this contract are set forth in its 
ES&H terms and conditions, including the DOE approved contractor ISMS 
or similar document. Financial incentives for timely mission 
accomplishment or cost effectiveness shall never compromise or impede 
full and effective implementation of the ISMS and full ES&H compliance. 

(3)  The performance requirements of this contract relating to the safeguarding 
of Restricted Data and other classified information are set forth in the 
clauses of this contract entitled, “Security” and “Laws, Regulations, and 
DOE Directives,” as well as in other terms and conditions.  

(4)  If the Contractor does not meet the performance requirements of this 
contract relating to ES&H or to the safeguarding of Restricted Data and 
other classified information during any performance evaluation period 
established under the contract pursuant to the clause of this contract 
entitled, ``Total Available Fee: Base Fee Amount and Performance Fee 
Amount,'' otherwise earned fee, fixed fee, profit or share of cost savings 
may be unilaterally reduced by the contracting officer.  

(b) Reduction Amount.  

(1)  The amount of earned fee, fixed fee, profit, or share of cost savings that 
may be unilaterally reduced will be determined by the severity of the 
performance failure pursuant to the degrees specified in paragraphs (c) 
and (d) of this clause.  
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(2)  If a reduction of earned fee, fixed fee, profit, or share of cost savings is 
warranted, unless mitigating factors apply, such reduction shall not be less 
than 26% nor greater than 100% of the amount of earned fee, fixed fee, 
profit, or the Contractor's share of cost savings for a first degree 
performance failure, not less than 11% nor greater than 25% for a second 
degree performance failure, and up to 10% for a third degree performance 
failure. 

(3) In determining the amount of the reduction and the applicability of 
mitigating factors, the contracting officer must consider the Contractor’s 
overall performance in meeting the ES&H or security requirements of the 
contract. Such consideration must include performance against any site 
specific performance criteria/requirements that provide additional 
definition, guidance for the amount of reduction, or guidance for the 
applicability of mitigating factors. In all cases, the contracting officer must 
consider mitigating factors that may warrant a reduction below the 
applicable range (see 48 CFR 970.1504-1-2). The mitigating factors 
include, but are not limited to, the following ((v), (vi), (vii) and (viii) apply to 
ES&H only). 

(i)  Degree of control the Contractor had over the event or incident. 

(ii)  Efforts the Contractor had made to anticipate and mitigate the 
possibility of the event in advance. 

(iii)  Contractor self-identification and response to the event to mitigate 
impacts and recurrence. 

(iv)  General status (trend and absolute performance) of: ES&H and 
compliance in related areas; or of safeguarding Restricted Data and 
other classified information and compliance in related areas. 

(v)  Contractor demonstration to the Contracting Officer’s satisfaction 
that the principles of industrial ES&H standards are routinely 
practiced (e.g., Voluntary Protection Program, ISO 14000). 

(vi)  Event caused by "Good Samaritan" act by the Contractor (e.g., 
offsite emergency response). 

(vii)  Contractor demonstration that a performance measurement system 
is routinely used to improve and maintain ES&H performance 
(including effective resource allocation) and to support DOE 
corporate decision-making (e.g., policy, ES&H programs). 

(viii)  Contractor demonstration that an Operating Experience and 
Feedback Program is functioning that demonstrably affects 
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continuous improvement in ES&H by use of lessons-learned and 
best practices inter- and intra-DOE sites. 

(4) 

 (i)  The amount of fee, fixed fee, profit, or share of cost savings that is 
otherwise earned by a contractor during an evaluation period may 
be reduced in accordance with this clause if it is determined that a 
performance failure warranting a reduction under this clause occurs 
within the evaluation period.  

(ii) The amount of reduction under this clause, in combination with any 
reduction made under any other clause in the contract, shall not 
exceed the amount of fee, fixed fee, profit, or the Contractor's share 
of cost savings that is otherwise earned during the evaluation 
period. 

(iii)  For the purposes of this clause, earned fee, fixed fee, profit, or 
share of cost savings for the evaluation period shall mean the 
amount determined by the Contracting Officer or fee determination 
official as otherwise payable based on the Contractor's 
performance during the evaluation period. Where the contract 
provides for financial incentives that extend beyond a single 
evaluation period, this amount shall also include: any provisional 
amounts determined otherwise payable in the evaluation period; 
and, if provisional payments are not provided for, the allocable 
amount of any incentive determined otherwise payable at the 
conclusion of a subsequent evaluation period. The allocable 
amount shall be the total amount of the earned incentive divided by 
the number of evaluation periods over which it was earned.  

(iv)  The Government will effect the reduction as soon as practicable 
after the end of the evaluation period in which the performance 
failure occurs. If the Government is not aware of the failure, it will 
effect the reduction as soon as practical after becoming aware. For 
any portion of the reduction requiring an allocation the Government 
will effect the reduction at the end of the evaluation period in which 
it determines the total amount earned under the incentive. If at any 
time a reduction causes the sum of the payments the Contractor 
has received for fee, fixed fee, profit, or share of cost savings to 
exceed the sum of fee, fixed fee, profit, or share of cost savings the 
Contractor has earned (provisionally or otherwise), the Contractor 
shall immediately return the excess to the Government. (What the 
Contractor “has earned” reflects any reduction made under this or 
any other clause of the contract.) 

(v)  At the end of the contract— 
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(A)  The Government will pay the Contractor the amount by 
which the sum of fee, fixed fee, profit, or share of cost 
savings the Contractor has earned exceeds the sum of the 
payments the Contractor has received; or  

(B)  The Contractor shall return to the Government the amount 
by which the sum of the payments the Contractor has 
received exceeds the sum of fee, fixed fee, profit, or share of 
cost savings the Contractor has earned. (What the 
Contractor “has earned'' reflects any reduction made under 
this or any other clause of the contract.) 

(c)  Environment, Safety and Health (ES&H). Performance failures occur if the 
Contractor does not comply with the contract’s ES&H terms and conditions, 
including the DOE approved Contractor ISMS. The degrees of performance 
failure under which reductions of earned or fixed fee, profit, or share of cost 
savings will be determined are:  

(1) First Degree: Performance failures that are most adverse to ES&H. Failure 
to develop and obtain required DOE approval of an ISMS is considered 
first degree. The Government will perform necessary review of the ISMS 
in a timely manner and will not unreasonably withhold approval of the 
Contractor’s ISMS. The following performance failures or performance 
failures of similar import will be considered first degree.  

(i)  Type A accident (defined in DOE Order 225.1B, or successor 
version). 

(ii)  Two Second Degree performance failures during an evaluation 
period. 

(2) Second Degree: Performance failures that are significantly adverse to 
ES&H. They include failures to comply with an approved ISMS that result 
in an actual injury, exposure, or exceedance that occurred or nearly 
occurred but had minor practical long-term health consequences. They 
also include breakdowns of the Safety Management System. The 
following performance failures or performance failures of similar import will 
be considered second degree:  

(i)  Type B accident (defined in DOE Order 225.1B, or successor 
version). 

(ii)  Non-compliance with an approved ISMS that results in a near miss 
of a Type A or B accident. A near miss is a situation in which an 
inappropriate action occurs, or a necessary action is omitted, but 
does not result in an adverse effect.  
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(iii)  Failure to mitigate or notify DOE of an imminent danger situation 
after discovery, where such notification is a requirement of the 
contract. 

 
(3) Third Degree: Performance failures that reflect a lack of focus on 

improving ES&H. They include failures to comply with an approved ISMS 
that result in potential breakdown of the System. The following 
performance failures or performance failures of similar import will be 
considered third degree: 

(i)  Failure to implement effective corrective actions to address 
deficiencies/non-compliances documented through: external (e.g., 
Federal) oversight and/or reported per DOE Order 231.1-2 
requirements; or internal oversight of DOE Order 440.1A 
requirements. 

(ii)  Multiple similar non-compliances identified by external (e.g., 
Federal) oversight that in aggregate indicate a significant 
programmatic breakdown. 

(iii)  Non-compliances that either have, or may have, significant 
negative impacts to the worker, the public, or the environment or 
that indicate a significant programmatic breakdown. 

(iv)  Failure to notify DOE upon discovery of events or conditions where 
notification is required by the terms and conditions of the contract. 

(d) Safeguarding Restricted Data and Other Classified Information. Performance 
failures occur if the Contractor does not comply with the terms and conditions of 
this contract relating to the safeguarding of Restricted Data and other classified 
information. The degrees of performance failure under which reductions of fee, 
profit, or share of cost savings will be determined are as follows: 

(1)  First Degree: Performance failures that have been determined, in 
accordance with applicable law, DOE regulation, or directive, to have 
resulted in, or that can reasonably be expected to result in, exceptionally 
grave damage to the national security. The following are examples of 
performance failures or performance failures of similar import that will be 
considered first degree: 

(i)  Non-compliance with applicable laws, regulations, and DOE 
directives actually resulting in, or creating a risk of, loss, 
compromise, or unauthorized disclosure of Top Secret Restricted 
Data or other information classified as Top Secret, any 
classification level of information in a Special Access Program 
(SAP), information identified as sensitive compartmented 
information (SCI), or high risk nuclear weapons-related data.  
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(ii)  Contractor actions that result in a breakdown of the safeguards and 
security management system that can reasonably be expected to 
result in the loss, compromise, or unauthorized disclosure of Top 
Secret Restricted Data, or other information classified as Top 
Secret, any classification level of information in a SAP, information 
identified as SCI, or high risk nuclear weapons-related data. 

 
(iii)  Failure to promptly report the loss, compromise, or unauthorized 

disclosure of Top Secret Restricted Data, or other information 
classified as Top Secret, any classification level of information in a 
SAP, information identified as SCI, or high risk nuclear weapons-
related data. 

(iv)  Failure to timely implement corrective actions stemming from the 
loss, compromise, or unauthorized disclosure of Top Secret 
Restricted Data or other information classified as Top Secret, any 
classification level of information in a SAP, information identified as 
SCI, or high risk nuclear weapons-related data. 

(2)  Second Degree: Performance failures that have been determined, in 
accordance with applicable law, DOE regulation, or directive, to have 
actually resulted in, or that can reasonably be expected to result in, 
serious damage to the national security. The following are examples of 
performance failures or performance failures of similar import that will be 
considered second degree:  

(i)  Non-compliance with applicable laws, regulations, and DOE 
directives actually resulting in, or creating risk of, loss, compromise, 
or unauthorized disclosure of Secret Restricted Data or other 
information classified as Secret.  

(ii)  Contractor actions that result in a breakdown of the safeguards and 
security management system that can reasonably be expected to 
result in the loss, compromise, or unauthorized disclosure of Secret 
Restricted Data, or other information classified as Secret. 

(iii)  Failure to promptly report the loss, compromise, or unauthorized 
disclosure of Restricted Data or other classified information 
regardless of classification (except for information covered by 
paragraph (d)(1)(iii) of this clause).  

(iv)  Failure to timely implement corrective actions stemming from the 
loss, compromise, or unauthorized disclosure of Secret Restricted 
Data or other classified information classified as Secret.  
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(3) Third Degree: Performance failures that have been determined, in 
accordance with applicable law, regulation, or DOE directive, to have 
actually resulted in, or that can reasonably be expected to result in, undue 
risk to the common defense and security. In addition, this category 
includes performance failures that result from a lack of Contractor 
management and/or employee attention to the proper safeguarding of 
Restricted Data and other classified information. These performance 
failures may be indicators of future, more severe performance failures 
and/or conditions, and if identified and corrected early would prevent 
serious incidents. The following are examples of performance failures or 
performance failures of similar import that will be considered third degree: 

(i)  Non-compliance with applicable laws, regulations, and DOE 
directives actually resulting in, or creating risk of, loss, compromise, 
or unauthorized disclosure of Restricted Data or other information 
classified as Confidential. 

 
(ii)  Failure to promptly report alleged or suspected violations of laws, 

regulations, or directives pertaining to the safeguarding of 
Restricted Data or other classified information. 

(iii)  Failure to identify or timely execute corrective actions to mitigate or 
eliminate identified vulnerabilities and reduce residual risk relating 
to the protection of Restricted Data or other classified information in 
accordance with the Contractor’s Safeguards and Security Plan or 
other security plan, as applicable. 

(iv)  Contractor actions that result in performance failures which unto 
themselves pose minor risk, but when viewed in the aggregate 
indicate degradation in the integrity of the Contractor’s safeguards 
and security management system relating to the protection of 
Restricted Data and other classified information. 
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CLAUSE I.135 – DEAR 970.5226-1 – DIVERSITY PLAN (DEC 2000) 
 
The Contractor shall submit a Diversity Plan to the Contracting Officer for approval 

within 90 days after the effective date of this contract (or contract modification, if 

appropriate). The Contractor shall submit an update to its Plan annually.  By February 1 

of each fiscal year, DOE will issue its guidance to the Contractor for the annual Diversity 

Plan for the fiscal year. The Contractor shall submit its annual Diversity Plan to DOE no 

later than April 16 of each year. The Plan shall include innovative strategies for 

increasing opportunities to fully use the talents and capabilities of a diverse work force. 

The Plan shall address, at a minimum, the Contractor's approach for promoting diversity 

through (1) the Contractor's work force, (2) educational outreach, (3) community 

involvement and outreach, (4) subcontracting, (5) economic development (including 

technology transfer), and (6) the prevention of profiling based on race or national origin. 
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CLAUSE I.161 – DEAR 970.5244-1 – CONTRACTOR PURCHASING SYSTEM  
(AUG 2016) (DEVIATION) (DEVIATION PER AL 2013-10, JUN 2013) 
(DEVIATION PER POLICY FLASH 2015-17, MAR 2015) 

 
(a)  General. The Contractor shall develop, implement, and maintain formal policies, 

practices, and procedures to be used in the award of subcontracts consistent 
with this clause and 48 CFR subpart 970.44. The Contractor's purchasing system 
and methods shall be fully documented, consistently applied, and acceptable to 
the Department of Energy (DOE) in accordance with 48 CFR 970.4401-1. The 
Contractor shall maintain file documentation which is appropriate to the value of 
the purchase and is adequate to establish the propriety of the transaction and the 
price paid. The Contractor's purchasing performance will be evaluated against 
such performance criteria and measures as may be set forth elsewhere in this 
contract. DOE reserves the right at any time to require that the Contractor submit 
for approval any or all purchases under this contract. The Contractor shall not 
purchase any item or service, the purchase of which is expressly prohibited by 
the written direction of DOE, and shall use such special and directed sources as 
may be expressly required by the DOE Contracting Officer. DOE will conduct 
periodic appraisals of the Contractor's management of all facets of the 
purchasing function, including the Contractor's compliance with its approved 
system and methods. Such appraisals will be performed through the conduct of 
Contractor Purchasing System Reviews in accordance with 48 CFR subpart 
44.3, or, when approved by the Contracting Officer, through the Contractor's 
participation in the conduct of the Balanced Scorecard performance 
measurement and performance management system. The Contractor's approved 
purchasing system and methods shall include the requirements set forth in 
paragraphs (b) through (y) of this clause.  

 
(b)  Acquisition of utility services. Utility services shall be acquired in accordance with 

the requirements of subpart 970.41.  
 
(c)  Acquisition of Real Property. Real property shall be acquired in accordance with 

48 CFR subpart 917.74.  
 
(d)  Advance Notice of Proposed Subcontract Awards. Advance notice shall be 

provided in accordance with 48 CFR 970.4401-3.  
 
(e)  Audit of Subcontractors.  
 

(1)  The Contractor shall provide for—  

(i)  Periodic post-award audit of cost-reimbursement subcontractors at 
all tiers; and  

 
(ii)  Audits, where necessary, to provide a valid basis for pre-award or 

cost or price analysis.  
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(2)  Responsibility for determining the costs allowable under each cost-

reimbursement subcontract remains with the contractor or next higher-tier 
subcontractor. The Contractor shall provide, in appropriate cases, for the 
timely involvement of the Contractor and the DOE Contracting Officer in 
resolution of subcontract cost allowability.  

 
(3)  Where audits of subcontractors at any tier are required, arrangements 

may be made to have the cognizant Federal agency perform the audit of 
the subcontract. These arrangements shall be made administratively 
between DOE and the other agency involved and shall provide for the 
cognizant agency to audit in an appropriate manner in light of the 
magnitude and nature of the subcontract. In no case, however, shall these 
arrangements preclude determination by the DOE Contracting Officer of 
the allowability or unallowability of subcontractor costs claimed for 
reimbursement by the Contractor.  

 
(4)  Allowable costs for cost reimbursable subcontracts are to be determined 

in accordance with the cost principles of 48 CFR part 31, appropriate for 
the type of organization to which the subcontract is to be awarded, as 
supplemented by 48 CFR part 931. Allowable costs in the purchase or 
transfer from contractor-affiliated sources shall be determined in 
accordance with 48 CFR 970.4402-3 and 48 CFR 31.205-26(e).  

 
(f)  Bonds and Insurance.  
 

(1)  The Contractor shall require performance bonds in penal amounts as set 
forth in 48 CFR 28.102-2(a) for all fixed-priced and unit-priced construction 
subcontracts in excess of $150,000. The Contractor shall consider the use 
of performance bonds in fixed-price non-construction subcontracts, where 
appropriate.  

(2)  For fixed-price, unit-priced and cost reimbursement construction 
subcontracts in excess of $150,000, a payment bond shall be obtained on 
Standard Form 25A modified to name the Contractor as well as the United 
States of America as obligees. The penal amounts shall be determined in 
accordance with 48 CFR 28.102-2(b).  

 
(3)  For fixed-price, unit-priced and cost-reimbursement construction 

subcontracts greater than $25,000, but not greater than $100,000, the 
Contractor shall select two or more of the payment protections at 48 CFR 
28.102-1(b), giving particular consideration to the inclusion of an 
irrevocable letter of credit as one of the selected alternatives.  

 
(4)  A subcontractor may have more than one acceptable surety in both 

construction and other subcontracts, provided that in no case will the 



Contract No. DE-SC0012704 
Section I, Clause I.161 
Modification No. 0073 

 

3 
 

liability of any one surety exceed the maximum penal sum for which it is 
qualified for any one obligation. For subcontracts other than construction, 
a co-surety (two or more sureties together) may reinsure amounts in 
excess of their individual capacity, with each surety having the required 
underwriting capacity that appears on the list of acceptable corporate 
sureties.  

 
(g)  Buy American. The Contractor shall comply with the provisions of the Buy 

American Act as reflected in 48 CFR 52.225-1 and 48 CFR 52.225-9. The 
Contractor shall forward determinations of non-availability of individual items to 
the DOE Contracting Officer for approval. Items in excess of $500,000 require 
the prior concurrence of the Head of Contracting Activity. If, however, the 
Contractor has an approved purchasing system, the Head of the Contracting 
Activity may authorize the Contractor to make determinations of non-availability 
for individual items valued at $500,000 or less.  

 
(h)  Construction and Architect-Engineer Subcontracts.  
 

(1)  Independent Estimates. A detailed, independent estimate of costs shall be 
prepared for all construction work to be subcontracted.  

 
(2)  Specifications. Specifications for construction shall be prepared in 

accordance with the DOE publication entitled "General Design Criteria 
Manual."  

 
(3)  Prevention of Conflict of Interest.  
 

(i)  The Contractor shall not award a subcontract for construction to the 
architect-engineer firm or an affiliate that prepared the design. This 
prohibition does not preclude the award of a "turnkey" subcontract 
so long as the subcontractor assumes all liability for defects in 
design and construction and consequential damages.  

 
(ii)  The Contractor shall not award both a cost-reimbursement 

subcontract and a fixed-price subcontract for construction or 
architect-engineer services or any combination thereof to the same 
firm where those subcontracts will be performed at the same site.  

(iii)  The Contractor shall not employ the construction subcontractor or 
an affiliate to inspect the firm's work. The contractor shall assure 
that the working relationships of the construction subcontractor and 
the subcontractor inspecting its work and the authority of the 
inspector are clearly defined.  
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(i)  Contractor-Affiliated Sources. Equipment, materials, supplies, or services from a 
contractor-affiliated source shall be purchased or transferred in accordance with 
48 CFR 970.4402-3.  

 
(j)  Contractor-Subcontractor Relationship. The obligations of the Contractor under 

paragraph (a) of this clause, including the development of the purchasing system 
and methods, and purchases made pursuant thereto, shall not relieve the 
Contractor of any obligation under this contract (including, among other things, 
the obligation to properly supervise, administer, and coordinate the work of 
subcontractors). Subcontracts shall be in the name of the Contractor, and shall 
not bind or purport to bind the Government.  

 
(k)  Government Property. The Contractor shall establish and maintain a property 

management system that complies with criteria in 48 CFR 970.5245-1, Property.     
 
(l)  Indemnification. Except for Price-Anderson Nuclear Hazards Indemnity, no 

subcontractor may be indemnified except with the prior approval of the Senior 
Procurement Executive.  

 
(m)  Leasing of Motor Vehicles. Contractors shall comply with 48 CFR subpart 8.11 

and 48 CFR subpart 908.11.  
 
(n)  [Reserved]  
 
(o)  Management, Acquisition and Use of Information Resources. Requirements for 

automatic data processing resources and telecommunications facilities, services, 
and equipment, shall be reviewed and approved in accordance with applicable 
DOE Orders and regulations regarding information resources.  

 
(p)  Priorities, Allocations and Allotments. Priorities, allocations and allotments shall 

be extended to appropriate subcontracts in accordance with the clause or 
clauses of this contract dealing with priorities and allocations.  

 
(q)  Purchase of Special Items. Purchase of the following items shall be in 

accordance with the following provisions of 48 CFR subpart 8.5, 48 CFR subpart 
908.71, Federal Management Regulation 41 CFR part 102, and the Federal 
Property Management Regulation 41 CFR chapter 101:  

 
(1)  Motor vehicles—48 CFR 908.7101  

(2)  Aircraft—48 CFR 908.7102  

(3)  Security Cabinets—48 CFR 908.7106  

(4)  Alcohol—48 CFR 908.7107  
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(5)  Helium—48 CFR subpart 8.5  

(6)  Fuels and packaged petroleum products—48 CFR 908.7109  

(7)  Coal—48 CFR 908.7110  

(8)  Arms and Ammunition—48 CFR 908.7111  

(9)  Heavy Water—48 CFR 908.7121(a)  

(10)  Precious Metals—48 CFR 908.7121(b)  

(11)  Lithium—48 CFR 908.7121(c)  

(12)  Products and services of the blind and severely handicapped—41 CFR 
101-26.701  

(13)  Products made in Federal penal and correctional institutions—41 CFR 
101-26.702 

 
(r)  Purchase versus Lease Determinations. Contractors shall determine whether 

required equipment and property should be purchased or leased, and establish 
appropriate thresholds for application of lease versus purchase determinations. 
Such determinations shall be made—  

 
(1)  At time of original acquisition;  

(2)  When lease renewals are being considered; and  

(3)  At other times as circumstances warrant.  
 
(s)  Quality Assurance. Contractors shall provide no less protection for the 

Government in its subcontracts than is provided in the prime contract.  
 
(t)  Setoff of Assigned Subcontractor Proceeds. Where a subcontractor has been 

permitted to assign payments to a financial institution, the assignment shall treat 
any right of setoff in accordance with 48 CFR 932.803.  

 
(u)  Strategic and Critical Materials. The Contractor may use strategic and critical 

materials in the National Defense Stockpile.  
 
(v)  Termination. When subcontracts are terminated as a result of the termination of 

all or a portion of this contract, the Contractor shall settle with subcontractors in 
conformity with the policies and principles relating to settlement of prime 
contracts in 48 CFR subparts 49.1, 49.2 and 49.3. When subcontracts are 
terminated for reasons other than termination of this contract, the Contractor 
shall settle such subcontracts in general conformity with the policies and 
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principles in 48 CFR subparts 49.1, 49.2, 49.3 and 49.4. Each such termination 
shall be documented and consistent with the terms of this contract. Terminations 
which require approval by the Government shall be supported by accounting data 
and other information as may be directed by the Contracting Officer.  

 
(w)  Unclassified Controlled Nuclear Information. Subcontracts involving unclassified 

uncontrolled nuclear information shall be treated in accordance with 10 CFR part 
1017.  

 
(x)  Subcontract Flowdown Requirements. In addition to terms and conditions that 

are included in the prime contract which direct application of such terms and 
conditions in appropriate subcontracts, the Contractor shall include the following 
clauses in subcontracts, as applicable:  

 
(1)  Davis-Bacon clauses prescribed in 48 CFR 22.407.  

(2)  Foreign Travel clause prescribed in 48 CFR 952.247-70.  

(3)  Counterintelligence clause prescribed in 48 CFR 970.0404-4(a).  

(4)  Service Contract Act clauses prescribed in 48 CFR 22.1006.  

(5)  State and local taxes clause prescribed in 48 CFR 970.2904-1.  

(6)  Cost or pricing data clauses prescribed in 48 CFR 970.1504-3-1(b). 

(7)  Nondisplacement of Qualified Workers clause prescribed in 48 CFR  
22.1207. 

(8)  Service Contract Reporting clause prescribed in 48 CFR 4.1705. 

(9)  Minimum Wages under Executive Order 13658 clause prescribed in 48 
CFR 22.1906. 

 
(y)  Legal Services. Contractor purchases of litigation and other legal services are 

subject to the requirements in 10 CFR part 719 and the requirements of this 
clause. 
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CLAUSE I.162 – DEAR 970.5245-1 – PROPERTY (AUG 2016) (ALTERNATE I)  
      (DEC 2000) (DEVIATION)  

 
(a)  Furnishing of Government property. The Government reserves the right to furnish 

any property or services required for the performance of the work under this 
contract.  

 
(b)  Title to property. Except as otherwise provided by the Contracting Officer, title to 

all materials, equipment, supplies, and tangible personal property of every kind 
and description purchased by the Contractor, for the cost of which the Contractor 
is entitled to be reimbursed as a direct item of cost under this contract, shall pass 
directly from the vendor to the Government. The Government reserves the right 
to inspect, and to accept or reject, any item of such property. The Contractor 
shall make such disposition of rejected items as the Contracting Officer shall 
direct. Title to other property, the cost of which is reimbursable to the Contractor 
under this contract, shall pass to and vest in the Government upon (1) issuance 
for use of such property in the performance of this contract, or (2) 
commencement of processing or use of such property in the performance of this 
contract, or (3) reimbursement of the cost thereof by the Government, whichever 
first occurs. Property furnished by the Government and property purchased or 
furnished by the Contractor, title to which vests in the Government, under this 
paragraph are hereinafter referred to as Government property. Title to 
Government property shall not be affected by the incorporation of the property 
into or the attachment of it to any property not owned by the Government, nor 
shall such Government property or any part thereof, be or become a fixture or 
lose its identity as personality by reason of affixation to any realty.  

 
(c)  Identification. To the extent directed by the Contracting Officer, the Contractor 

shall identify Government property coming into the Contractor's possession or 
custody, by marking and segregating in such a way, satisfactory to the 
Contracting Officer, as shall indicate its ownership by the Government.  

 
(d)  Disposition. The Contractor shall make such disposition of Government property 

which has come into the possession or custody of the Contractor under this 
contract as the Contracting Officer may direct during the progress of the work or 
upon completion or termination of this contract. The Contractor may, upon such 
terms and conditions as the Contracting Officer may approve, sell, or exchange 
such property, or acquire such property at a price agreed upon by the 
Contracting Officer and the Contractor as the fair value thereof. The amount 
received by the Contractor as the result of any disposition, or the agreed fair 
value of any such property acquired by the Contractor, shall be applied in 
reduction of costs allowable under this contract or shall be otherwise credited to 
account to the Government, as the Contracting Officer may direct. Upon 
completion of the work or the termination of this contract, the Contractor shall 
render an accounting, as prescribed by the Contracting Officer, of all government 
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property which had come into the possession or custody of the Contractor under 
this contract.  

 
(e)  Protection of government property-management of high-risk property and 

classified materials.  
 

(1)  The Contractor shall take all reasonable precautions, and such other 
actions as may be directed by the Contracting Officer, or in the absence of 
such direction, in accordance with sound business practice, to safeguard 
and protect government property in the Contractor's possession or 
custody.  

 
(2)  In addition, the Contractor shall ensure that adequate safeguards are in 

place, and adhered to, for the handling, control and disposition of high-risk 
property and classified materials throughout the life cycle of the property 
and materials consistent with the policies, practices and procedures for 
property management contained in the Federal Property Management 
Regulations (41 CFR chapter 101), the Department of Energy (DOE) 
Property Management Regulations (41 CFR chapter 109), and other 
applicable Regulations.  

 
(3)  High-risk property is property, the loss, destruction, damage to, or the 

unintended or premature transfer of which could pose risks to the public, 
the environment, or the national security interests of the United States. 
High-risk property includes proliferation sensitive, nuclear related dual 
use, export controlled, chemically or radioactively contaminated, 
hazardous, and specially designed and prepared property, including 
property on the militarily critical technologies list.  

 
(f) Risk of loss of Government property.  

 
(1) 

(i)  The Contractor shall not be liable for the loss or destruction of, or 
damage to, Government property unless such loss, destruction, or 
damage was caused by any of the following—  

 
(A) Willful misconduct or lack of good faith on the part of the 

Contractor's managerial personnel;  
 
(B) Failure of the Contractor's managerial personnel to take all 

reasonable steps to comply with any appropriate written 
direction of the Contracting Officer to safeguard such 
property under paragraph (e) of this clause; or  
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(C) Failure of contractor managerial personnel to establish, 
administer, or properly maintain an approved property 
management system in accordance with paragraph (i)(1) of 
this clause.  

 
(i) If, after an initial review of the facts, the Contracting Officer informs 

the Contractor that there is reason to believe that the loss, 
destruction of, or damage to the government property results from 
conduct falling within one of the categories set forth above, the 
burden of proof shall be upon the Contractor to show that the 
Contractor should not be required to compensate the government 
for the loss, destruction, or damage.  

 
(2)  In the event that the Contractor is determined liable for the loss, 

destruction or damage to Government property in accordance with (f)(1) of 
this clause, the Contractor's compensation to the Government shall be 
determined as follows:  

 
(i)  For damaged property, the compensation shall be the cost of 

repairing such damaged property, plus any costs incurred for 
temporary replacement of the damaged property. However, the 
value of repair costs shall not exceed the fair market value of the 
damaged property. If a fair market value of the property does not 
exist, the Contracting Officer shall determine the value of such 
property, consistent with all relevant facts and circumstances.  

 
(ii)  For destroyed or lost property, the compensation shall be the fair 

market value of such property at the time of such loss or 
destruction, plus any costs incurred for temporary replacement and 
costs associated with the disposition of destroyed property. If a fair 
market value of the property does not exist, the Contracting Officer 
shall determine the value of such property, consistent with all 
relevant facts and circumstances.  

 
(3)  The portion of the cost of insurance obtained by the Contractor that is 

allocable to coverage of risks of loss referred to in paragraph (f)(1) of this 
clause is not allowable.  

 
(g)  Steps to be taken in event of loss. In the event of any damage, destruction, or 

loss to Government property in the possession or custody of the Contractor with 
a value above the threshold set out in the Contractor's approved property 
management system, the Contractor—  
 
(1)  Shall immediately inform the Contracting Officer of the occasion and 

extent thereof,  
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(2)  Shall take all reasonable steps to protect the property remaining, and  
 
(3)  Shall repair or replace the damaged, destroyed, or lost property in 

accordance with the written direction of the Contracting Officer. The 
Contractor shall take no action prejudicial to the right of the Government to 
recover therefore, and shall furnish to the Government, on request, all 
reasonable assistance in obtaining recovery.  

 
(h)  Government property for Government use only. Government property shall be 

used only for the performance of this contract.  
 
(i)  Property Management.  

 
(1)  Property Management System.  

 
(i)  The Contractor shall establish, administer, and properly maintain an 

approved property management system of accounting for and 
control, utilization, maintenance, repair, protection, preservation, 
and disposition of Government property in its possession under the 
contract. The Contractor's property management system shall be 
submitted to the Contracting Officer for approval and shall be 
maintained and administered in accordance with sound business 
practice, applicable Federal Property Management Regulations and 
Department of Energy Property Management Regulations, and 
such directives or instructions which the Contracting Officer may 
from time to time prescribe.  

 
(ii)  In order for a property management system to be approved, it must 

provide for—  
 

(A) Comprehensive coverage of property from the requirement 
identification, through its life cycle, to final disposition;  

 
(B) [Reserved];  
 

(C) Full integration with the Contractor's other administrative and 
financial systems; and  

 

(D) A method for continuously improving property management 
practices through the identification of best practices 
established by "best in class" performers.  

 
(iii)  Approval of the Contractor's property management system shall be 

contingent upon the completion of the baseline inventory as 
provided in subparagraph (i)(2) of this clause.  
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(2)  Property Inventory.  
 

(i)  Unless otherwise directed by the Contracting Officer, the Contractor 
shall within six months after execution of the contract provide a 
baseline inventory covering all items of Government property.  

 
(ii)  If the Contractor is succeeding another contractor in the 

performance of this contract, the Contractor shall conduct a joint 
reconciliation of the property inventory with the predecessor 
contractor. The Contractor agrees to participate in a joint 
reconciliation of the property inventory at the completion of this 
contract. This information will be used to provide a baseline for the 
succeeding contract as well as information for closeout of the 
predecessor contract.  

 
(j)  The term "contractor's managerial personnel" as used in this clause means the 

Contractor's directors, officers and any of its managers, superintendents, or other 
equivalent representatives who have supervision or direction of all or 
substantially all of— 
 
(1)  The Contractor's business; or  
 
(2)  The Contractor's operations at any one facility or separate location at 

which this contract is being performed; or  
 

(3)  The Contractor's Government property system and/or a Major System 
Project as defined in DOE Order 413.3B, or successor version (Version in 
effect on effective date of contract). 

 
(k)  The Contractor shall include this clause in all cost reimbursable subcontracts. 
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This section contains a list of Directives that are considered by DOE as applicable 
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9/29/1995 Order 130.1 Budget Formulation 

5/2/2001 Policy 141.1 Department of Energy Management of Cultural Resources

9/4/2008 Manual 142.2-1

Admin Chg. 1 

6/27/13

Manual for Implementation of the Voluntary Offer Safeguards 

Agreement and Additional Protocol with the International Atomic 

Energy Agency

12/15/2006 Order 142.2A

Admin Chg. 1 

6/27/13

Voluntary Offer Safeguards Agreement and Additional Protocol 

with the International Atomic Energy Agency

10/14/2010 Order 142.3A Unclassified Foreign Visits and Assignments Program

3/31/2014 Order 150.1A Continuity Programs

8/11/2016 Order 151.1D Comprehensive Emergency Management System

6/27/2007 Order 153.1 Departmental Radiological Emergency Response Assets

12/23/2008 Order 200.1A Information Technology Management

1/7/2005 Order 203.1

Limited Personal Use of Government Office Equipment Including 

Information Technology

5/8/2001 Policy 205.1 Departmental Cyber Security Management Policy

5/16/2011 Order 205.1B

Admin Chg. 3 

4/29/14 Department of Energy Cyber Security Program

1/16/2009 Order 206.1 Department of Energy Privacy Program

2/19/2013 Order 206.2 Identity, Credential and Access Management (ICAM)

4/8/2011 Order 210.2A DOE Corporate Operating Experience Program

9/27/2016 Order 221.1B

Reporting Fraud, Waste, and Abuse to the Office of Inspector 

General

2/25/2008 Order 221.2A Cooperation with the Office of Inspector General

3/4/2011 Order 225.1B Accident Investigations

8/9/2016 Policy 226.2 Policy for Federal Oversight and Contractor Assurance

8/30/2011 Order 227.1A 12/21/2015 Independent Oversight Program

6/27/2011 Order 231.1B

Admin Chg. 1 

11/28/12 Environment, Safety and Health Reporting

8/30/2011 Order 232.2

Admin Chg. 1 

3/12/14 Occurrence Reporting and Processing of Operations Information

12/13/2010 Order 241.1B

Chg.1    

4/26/16 Scientific and Technical Information Management

3/11/2013 Order 243.1B

Admin Chg.1  

7/8/13 Records Management Program

2/23/2011 Order 252.1A

Admin Chg. 1 

3/12/13
Technical Standards Program

11/19/2009 Order 313.1

Management and Funding of the Department's Overseas 

Presence

DOE DIRECTIVES LIST

DOE Directives may be found at the following address: http://www.directives.doe.gov
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10/18/2007 Order

341.1A 

Parts: 1.(a-

b) 2.a(1-3) 

2.a(4)(a-

h)

Federal Employee Health Services

2/23/2010 Order 350.1

Chg. 5        

9/30/14
Contractor Human Resource Management Programs

4/14/2014 Policy 364.1 Health and Safety Training Reciprocity

8/17/2009 Order 410.2

Admin Chg. 1 

4/10/14
Management of Nuclear Materials

4/21/2005 Order 412.1A

Admin Chg. 1 

6/21/14
Work Authorization System

10/28/2008 Order 413.1B Internal Control Program

4/19/2006 Order 413.2C 10/22/2015 Laboratory Directed Research and Development

11/29/2010 Order 413.3B

Chg. 3 

(Pg.Chg.) 

12/20/16

Program and Project Management for the Acquisition of Capital 

Assets

4/25/2011 Order 414.1D

Admin Chg. 1 

5/8/13
Quality Assurance

12/3/2012 Order 415.1

Chg.2 

(Min.Chg.)  

1/17/2017
Information Technology Project Management

2/8/2011 Policy 420.1

Department of Energy Nuclear Safety Policy                            

Compliance Note:  Only applicable to BNL facilities categorized 

as Hazardous Category 1,2 or 3 nuclear facilities 

12/4/2012 Order 420.1C Chg.1   2/27/15

Facility Safety                                                                  

Compliance Note:  Chapters 1, 3, and 5 are applicable to BNL 

facilities categorized as hazardous category 1, 2, or 3 nuclear 

facility is proposed by BNL and approved by DOE

7/21/2011 Order 420.2C Safety of Accelerator Facilities

6/29/2010 Order 422.1

Admin Chg. 1 

6/25/13

Conduct of Operations                                                     

Compliance Note:  Applicable to Hazardous Category 1, 2, or 3 

nuclear facilities and other facilities as defined by BSA in a 

Program Plan to be approved by BHSO for incorporating

4/16/2010 Order 425.1D

Admin Chg. 1 

4/2/13

Verification of Readiness to Start Up or Restart Nuclear Facilities     

Compliance Note:  Only applicable to BNL facilities categorized 

as Hazardous Category 1, 2, or 3 nuclear facilities

Page 2 of 5
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4/21/2010 Order 426.2

Admin Chg. 1 

7/19/13

Personnel Selection, Training, Qualification, and Certification 

Requirements for DOE Nuclear Facilities

9/24/2003 Order 430.1B

Admin Chg. 2 

4/25/11
Real Property and Asset Management

4/21/2010 Order 433.1B

Admin Chg. 1 

3/12/13

Maintenance Management Program for DOE Nuclear Facilities        

Compliance Note: Only applicable to BNL facilities categorized as 

Hazardous Category 1, 2 or 3 nuclear facilities

11/25/2016 Policy 434.1B

Conduct and Approval of Select Agent and Toxin Work at 

Department of Energy Sites

7/9/1999 Order 435.1

Admin Chg. 1 

8/28/01
Radioactive Waste Management

7/9/1999 Manual 435.1-1

Admin Chg. 1 

6/19/01
Radioactive Waste Management Manual

5/2/2011 Order 436.1 Departmental Sustainability

11/27/2002 Order 440.2C

Admin Chg. 1 

6/22/11
Aviation Management and Safety

3/7/2008 Manual 441.1-1

Chg. 1   

(Admin Chg.) 

02/24/16

Nuclear Material Packaging Manual

6/6/2001 Order 442.1A Department of Energy Employee Concerns Program

7/29/2011 Order 442.2

Chg.1 

(Pg.Chg.) 

(10/4/2016)

Differing Professional Opinions for Technical Issues Involving 

Environment, Safety and Health

3/7/2011 Order 443.1B

Chg. 1 

(Pg.Chg.) 

4/21/16 Protection of Human Research Subjects

4/25/2011 Policy 450.4A Integrated Safety Management Policy

7/21/2011 Order 452.8 Control of Nuclear Weapon Data

7/15/2016 Order 456.1A The Safe Handling of Unbound Engineered Nanoparticles

9/15/2005 Policy 456.1 Secretarial Policy Statement on Nanoscale Safety

2/11/2011 Order 458.1

Admin Chg. 3 

1/15/13
Radiation Protection of the Public and the Environment

12/20/2016 Order 460.1D Hazardous Materials Packaging and Transportation Safety

12/22/2004 Order 460.2A Departmental Material Transportation and Packaging Management

6/4/2008 Manual 460.2-1A Radioactive Material Transportation Practices Manual

11/10/2008 Order 462.1

Admin Chg. 1 

7/10/13

Import and Export of Category 1 and 2 Radioactive Sources 

Aggregated Quantities
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2/10/2016 Policy 470.1B Safeguards and Security Program

11/23/2016 Order 470.3C Design Basis Threat (DBT) Order

7/21/2011 Order 470.4B

Chg.2 

(Min.Chg.) 

1/17/2017 Safeguards and Security Program

6/2/2014 Order 470.5 Insider Threat Program

9/2/2015 Order 470.6 Technical Security Program

3/1/2010 Order 471.1B

Identification and Protection of Unclassified Controlled Nuclear 

Information

4/9/2003 Order 471.3

Admin Chg. 1 

1/13/11
Identifying and Protecting Official Use Only Information

4/9/2003 Manual 471.3-1

Admin Chg. 1 

1/13/11 Manual for Identifying and Protecting Official Use Only Information

6/20/2011 Order 471.6

Admin Chg. 2  

5/15/15
Information Security                                                        

7/27/2011 Order 472.2

Admin Chg. 1 

10/8/13
Personnel Security

3/23/2016 Order 473.3A Protection Program Operations

6/27/2011 Order 474.2

Chg. 4 

(Pg.Chg.) 

9/13/2016

Nuclear Material Control and Accountability

12/10/2004 Order 475.1 Counterintelligence Program

10/3/2014 Order 475.2B Identifying Classified Information

12/17/2014 Policy 481.1

DOE’s Policy Regarding Laboratories, Plants and Sites Engaging 

in Strategic Partnership Projects with Other Federal Agencies, 

Independent Organizations, and the Private Sector

1/3/2001 Manual 481.1-1A

Admin Chg. 1 

9/28/01
Reimbursable Work for Non Federal Sponsored Process Manual

11/6/2013 Order 483.1A DOE Cooperative Research and Development Agreements

8/17/2006 Order 484.1
Admin Chg. 2 

6/30/14
Reimbursable Work for the Department of Homeland Security

1/19/2017 Policy 485.1 Foreign Engagements with DOE National Laboratories

11/3/2004 Order 522.1 Pricing of Departmental Materials and Services

1/6/2003 Order 534.1B Accounting

4/2/2012 Order 551.1D

Chg. 2    

(Minor 

Change) 

8/11/16

Official Foreign Travel
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3/30/2012 Order 580.1A
Admin Chg. 1 

10/22/12
Department of Energy Personal Property Management Program

Page 5 of 5


	Clause I.88 final.pdf
	CLAUSE I.88 – FAR 52.244-6 - Subcontracts for Commercial Items (JAN 2017)


