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14. DESCRIPTION OF AMENDMENT/MODIFICATION continued.
A. This modification is issued to update the following contract sections:
Contract Sections:
a. Part I, Section | — Contract Clauses
b. Part lll, Section J — List of Attachments, Appendix E
B. Table of Changes

PART Il, SECTION | — CONTRACT CLAUSES

Clause Title Change & Explanation
No.
1.1 FAR 52.202-1 Change:

Definitions (Nov 2013) Modified | Update clause.
By DEAR 952.202-1 (Feb 2011)
Explanation:

This clause is updated IAW Federal Register 85 FR
27088 dated 05/06/2020 and FAR Case 2018-007.

1.4 FAR 52.203-6 Change:
Restrictions on Subcontractor Update clause.
Sales to the Government (Sept
2006) Explanation:

This clause is being updated to amend paragraph (c)
IAW Federal Register 85 FR 27088 dated 05/06/2020
and FAR Case 2018-007.

1.5 FAR 52.203-7 Change:
Anti-Kickback Procedures (May | Update clause.
2014)
Explanation:

This clause is being updated to amend paragraph (c)(5)
IAW Federal Register 85 FR 27088 dated 05/06/2020
and FAR Case 2018-007.

1.8 FAR 52.203-12 Change:
Limitation on Payments to Update clause.
Influence Certain Federal
Transactions (Oct 2010) Explanation:

This clause is being updated to amend paragraphs (g)(1)
and (g)(3) IAW Federal Register 85 FR 27088 dated
05/06/2020 and FAR Case 2018-007.

1.9 FAR 52.203-13 Change:

Contractor Code of Business Update clause.

Ethics and Conduct (Oct 2015)

Explanation:

This clause is being updated to delete paragraph (d)(1)
and add text IAW Federal Register 85 FR 27088 dated
05/06/2020 and FAR Case 2018-007.

1.10 FAR 52.203-14 Change:
Display of Hotline Poster(s) (Oct | Update clause.
2015)
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Explanation:

This clause is being updated to amend paragraph (d)
IAW Federal Register 85 FR 27088 dated 05/06/2020
and FAR Case 2018-007.

.12 FAR 52.203-17 Change:
Contractor Employee Update clause.
Whistleblower Rights and
Requirement to Inform Explanation:
Employees of Whistleblower This clause is being updated to amend paragraphs (a)
Rights (Apr 2014) (b) and (c) IAW Federal Register 85 FR 27088 dated
05/06/2020 and FAR Case 2018-007.
1.15 FAR 52.204-10 Change:
Reporting Executive Update clause.
Compensation and First-Tier
Subcontract Awards (Oct 2018) | Explanation:
This clause is being updated to amend paragraphs
(d)(1), (d)(2), (d)(3) and (e) IAW Federal Register 85 FR
27088 dated 05/06/2020 and FAR Case 2018-007.
1.19 FAR 52.209-6 Change:
Protecting the Government’s Update clause.
Interest When Subcontracting
with Contractors Debarred, Explanation:
Suspended, or Proposed for This clause is being updated to amend paragraphs
Debarment (Oct 2015) (@)(1)(i), (b), (c) and (e)(1) IAW Federal Register 85 FR
27088 dated 05/06/2020 and FAR Case 2018-007.
.22 FAR 52.210-1 Change:
Market Research (Apr 2011) Update clause.
Explanation:
This clause is being updated to amend paragraphs (a)
and (b) IAW Federal Register 85 FR 27088 05/06/2020
and FAR Case 2018-007.
1.25 FAR 52.215-12 Change:
Subcontractor Certified Cost or | Update clause.
Pricing Data (Oct 2010)
Explanation:
This clause is being updated to amend paragraphs (a)
and (c) IAW Federal Register 85 FR 27088 05/06/2020
and FAR Case 2018-007.
1.26 FAR 52.215-13 Change:
Subcontractor Certified Cost or | Update clause.
Pricing Data—Modifications
(Oct 2010) Explanation:
This clause is being updated to amend paragraphs
(a)(1), (b) and (d) IAW Federal Register 85 FR 27088
05/06/2020 and FAR Case 2018-007.
1.27 FAR 52.215-14 Change:

Integrity of Unit Prices (Oct
2010)

Update clause.

Explanation:
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This clause is being updated to amend paragraph (c)
IAW Federal Register 85 FR 27088 05/06/2020 and FAR
Case 2018-007.

1.30 FAR 52.215-23 Change:
Limitations on Pass-Through Update clause.
Charges (Oct 2009)
Explanation:
This clause is being updated to amend paragraphs (a)
and (f) IAW Federal Register 85 FR 27088 05/06/2020
and FAR Case 2018-007.
1.33 FAR 52.219-9 Change:
Small Business Subcontracting | Update clause.
Plan (Mar 2020) (Alternate 1V)
Explanation:
This clause is being updated to amend paragraphs ,(b),
(d)(9), (d)(21)(iii), (e)(6),(), N(2)()(C), Alternate 1lI, and
Alternate IV IAW Federal Register 85 FR 27088
05/06/2020 and FAR Case 2018-007.
1.44 FAR 52.222-35 Change:
Equal Opportunity for Veterans | Update clause.
(Oct 2015)
Explanation:
This clause is being updated to amend paragraphs (a)
and (c) IAW Federal Register 85 FR 27088 05/06/2020
and FAR Case 2018-007.
1.45 FAR 52.222-36 Change:
Equal Opportunity for Workers Update clause.
with Disabilities (Jul 2014)
Explanation:
This clause is being updated to amend paragraph (b)
IAW Federal Register 85 FR 27088 05/06/2020 and FAR
Case 2018-007.
1.46 FAR 52.222-37 Change:
Employment Reports on Update clause.
Veterans (Feb 2016)
Explanation:
This clause is being updated to amend paragraphs (a)
and (g) IAW Federal Register 85 FR 27088 05/06/2020
and FAR Case 2018-007.
1.58 FAR 52.223-15 Change:
Energy Efficiency in Energy Update clause.
Consuming Products (Dec
2007) Explanation:
This clause is being updated to amend paragraph (d)(2)
IAW Federal Register 85 FR 27101 dated 05/06/2020
and FAC 2020-06 Technical Amendment Item IV.
1.61 FAR 52.223-18 Change:

Encouraging Contractor Policies
to Ban Text Messaging While
Driving (Aug 2011)

Update clause.

Explanation:
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This clause is being updated to amend paragraph (d)
IAW Federal Register 85 FR 27088 05/06/2020 and FAR
Case 2018-007.

.74 FAR 52.230-2
Cost Accounting Standards (Oct
2015)

Change:
Update clause.

Explanation:

This clause is being updated to amend paragraph (d)
IAW Federal Register 85 FR 27088 05/06/2020 and FAR
Case 2018-007.

1.88 FAR 52.244-6 Subcontracts for
Commercial Iltems (Aug 2019)

Change:
Update clause.

Explanation:

This clause is being updated to amend paragraphs (a),
(©)(1)(0), ()(T)(vii), (c)(1)(x), (c)(1)(xi) and (c)(1)(xii) IAW
Federal Register 85 FR 27088 05/06/2020 and FAR
Case 2018-007.

I.88A FAR 52.246-26
Reporting Nonconforming Items
(Dec 2019)

Change:
Update clause.

Explanation:

This clause is being updated to amend paragraph
(9)(2)(iii) IAW Federal Register 85 FR 27088 05/06/2020
and FAR Case 2018-007.

PART Ill, SECTION J — LIST OF DOCUMENTS, EXHIBITS, ATTACHMENTS

APPENDIX E

Appendix Title

Change & Explanation

E Key Personnel

Change:
Update appendix.

Explanation:

This appendix is updated to the position of Associate
Laboratory Director and Project Director for the Electron-
lon Collider (EIC) IAW with Clause H.21 — Employee
Compensation: Pay and Benefits (¢)(1)(A)(X).

C. ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.
END OF MODIFICATION
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CLAUSE I.1 — FAR 52.202-1 — DEFINITIONS (JUN 2020) MODIFIED BY DEAR 952.202-
1 (FEB 2011)

When a solicitation provision or contract clause uses a word or term that is defined in
the Federal Acquisition Regulation (FAR), the word or term has the same meaning as
the definition in FAR 2.101 in effect at the time the solicitation was issued, unless-

(a) The solicitation, or amended solicitation, provides a different definition;
(b) The contracting parties agree to a different definition;

(c) The part, subpart, or section of the FAR where the provision or clause is
prescribed provides a different meaning;

(d) The word or term is defined in FAR part 31,for use in the cost principles and
procedures; or

(e) The word or term defines an acquisition-related threshold, and if the threshold is
adjusted for inflation as set forth in FAR 1.109(a), then the changed threshold
applies throughout the remaining term of the contract, unless there is a
subsequent threshold adjustment; see FAR 1.109(d).

() When a solicitation provision or contract clause uses a word or term that is defined
in the Department of Energy Acquisition Regulation (DEAR) (48 CFR chapter 9),
the word or term has the same meaning as the definition in 48 CFR 902.101 or the
definition in the part, subpart, or section of 48 CFR chapter 9 where the provision
or clause is prescribed in effect at the time the solicitation was issued, unless an
exception in (a) applies.


https://www.acquisition.gov/content/2101-definitions#i1125359
https://www.acquisition.gov/content/part-31-contract-cost-principles-and-procedures#i1086363
https://www.acquisition.gov/content/1109-statutory-acquisition%E2%80%93related-dollar-thresholds-adjustment-inflation#id1617MD00FX5
https://www.acquisition.gov/content/1109-statutory-acquisition%E2%80%93related-dollar-thresholds-adjustment-inflation#id1617MD00FX5
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CLAUSE 1.4 — FAR 52.203-6 — RESTRICTIONS ON SUBCONTRACTOR SALES TO

(@)

(b)

()

THE GOVERNMENT (JUN 2020)

Except as provided in (b) of this clause, the Contractor shall not enter into any
agreement with an actual or prospective subcontractor, nor otherwise act in any
manner, which has or may have the effect of restricting sales by such
subcontractors directly to the Government of any item or process (including
computer software) made or furnished by the subcontractor under this contract or
under any follow-on production contract.

The prohibition in (a) of this clause does not preclude the Contractor from
asserting rights that are otherwise authorized by law or regulation.

The Contractor agrees to incorporate the substance of this clause, including this
paragraph (c), in all subcontracts under this contract which exceed the simplified
acquisition threshold, as defined in Federal Acquisition Regulation 2.101 on the
date of subcontract award.


https://www.acquisition.gov/content/2101-definitions#i1125359
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CLAUSE 1.5 - FAR 52.203-7 ANTI-KICKBACK PROCEDURES (JUN 2020)

(@)

(b)

Definitions.

Kickback, as used in this clause, means any money, fee, commission, credit, gift,
gratuity, thing of value, or compensation of any kind which is provided to any
prime Contractor, prime Contractor employee, subcontractor, or subcontractor
employee for the purpose of improperly obtaining or rewarding favorable
treatment in connection with a prime contract or in connection with a subcontract
relating to a prime contract.

Person, as used in this clause, means a corporation, partnership, business
association of any kind, trust, joint-stock company, or individual.

Prime contract, as used in this clause, means a contract or contractual action
entered into by the United States for the purpose of obtaining supplies, materials,
equipment, or services of any kind.

Prime Contractor as used in this clause, means a person who has entered into a
prime contract with the United States.

Prime Contractor employee, as used in this clause, means any officer, partner,
employee, or agent of a prime Contractor.

Subcontract, as used in this clause, means a contract or contractual action
entered into by a prime Contractor or subcontractor for the purpose of obtaining
supplies, materials, equipment, or services of any kind under a prime contract.

Subcontractor, as used in this clause, (1) means any person, other than the
prime Contractor, who offers to furnish or furnishes any supplies, materials,
equipment, or services of any kind under a prime contract or a subcontract
entered into in connection with such prime contract, and (2) includes any person
who offers to furnish or furnishes general supplies to the prime Contractor or a
higher tier subcontractor.

Subcontractor employee, as used in this clause, means any officer, partner,
employee, or agent of a subcontractor.

41 U.S.C. chapter 87, Kickbacks, prohibits any person from-

(1) Providing or attempting to provide or offering to provide any kickback;
(2)  Soliciting, accepting, or attempting to accept any kickback; or

3) Including, directly or indirectly, the amount of any kickback in the contract
price charged by a prime Contractor to the United States or in the contract


http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
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price charged by a subcontractor to a prime Contractor or higher tier
subcontractor.

The Contractor shall have in place and follow reasonable procedures
designed to prevent and detect possible violations described in paragraph
(b) of this clause in its own operations and direct business relationships.

When the Contractor has reasonable grounds to believe that a violation
described in paragraph (b) of this clause may have occurred, the
Contractor shall promptly report in writing the possible violation. Such
reports shall be made to the inspector general of the contracting agency,
the head of the contracting agency if the agency does not have an
inspector general, or the Attorney General.

The Contractor shall cooperate fully with any Federal agency investigating
a possible violation described in paragraph (b) of this clause.

The Contracting Officer may (i) offset the amount of the kickback against
any monies owed by the United States under the prime contract and/or (ii)
direct that the Prime Contractor withhold from sums owed a subcontractor
under the prime contract the amount of the kickback. The Contracting
Officer may order that monies withheld under subdivision (c)(4)(ii) of this
clause be paid over to the Government unless the Government has
already offset those monies under subdivision (c)(4)(i) of this clause. In
either case, the Prime Contractor shall notify the Contracting Officer when
the monies are withheld.

The Contractor agrees to incorporate the substance of this clause,
including this paragraph (c)(5) but excepting paragraph (c)(1) of this
clause, in all subcontracts under this contract that exceed the threshold
specified in Federal Acquisition Regulation 3.502-3(i) on the date of
subcontract award.


https://www.acquisition.gov/content/3502-2-subcontractor-kickbacks#id1617MD00HM7
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CLAUSE 1.8 — FAR 52.203-12 — LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN

(@)

FEDERAL TRANSACTIONS (JUN 2020)

Definitions. As used in this clause-

Agency means “executive agency” as defined in Federal Acquisition Regulation
(FAR) 2.101.

Covered Federal action means any of the following actions:

(1) Awarding any Federal contract.

(2) Making any Federal grant.

(3) Making any Federal loan.

(4) Entering into any cooperative agreement.

(5) Extending, continuing, renewing, amending, or modifying any Federal
contract, grant, loan, or cooperative agreement.

Indian tribe and “tribal organization” have the meaning provided in section 4 of
the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450b)
and include Alaskan Natives.

Influencing or attempting to influence means making, with the intent to influence,
any communication to or appearance before an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with any covered Federal
action.

Local government means a unit of government in a State and, if chartered,
established, or otherwise recognized by a State for the performance of a
governmental duty, including a local public authority, a special district, an
intrastate district, a council of governments, a sponsor group representative
organization, and any other instrumentality of a local government.

Officer or employee of an agency includes the following individuals who are
employed by an agency:

(1) An individual who is appointed to a position in the Government under Title 5,
United States Code, including a position under a temporary appointment.

(2) A member of the uniformed services, as defined in subsection 101(3), Title
37, United States Code.


https://www.acquisition.gov/content/2101-definitions#i1125359
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
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(3) A special Government employee, as defined in section 202, Title 18, United
States Code.

(4) An individual who is a member of a Federal advisory committee, as defined
by the Federal Advisory Committee Act, Title 5, United States Code, appendix
2.

Person means an individual, corporation, company, association, authority, firm,
partnership, society, State, and local government, regardless of whether such
entity is operated for profit, or not for profit. This term excludes an Indian tribe,
tribal organization, or any other Indian organization eligible to receive Federal
contracts, grants, cooperative agreements, or loans from an agency, but only
with respect to expenditures by such tribe or organization that are made for
purposes specified in paragraph (b) of this clause and are permitted by other
Federal law.

Reasonable compensation means, with respect to a regularly employed officer or
employee of any person, compensation that is consistent with the normal
compensation for such officer or employee for work that is not furnished to, not
funded by, or not furnished in cooperation with the Federal Government.

Reasonable payment means, with respect to professional and other technical
services, a payment in an amount that is consistent with the amount normally
paid for such services in the private sector.

Recipient includes the Contractor and all subcontractors. This term excludes an
Indian tribe, tribal organization, or any other Indian organization eligible to
receive Federal contracts, grants, cooperative agreements, or loans from an
agency, but only with respect to expenditures by such tribe or organization that
are made for purposes specified in paragraph (b) of this clause and are permitted
by other Federal law.

Regularly employed means, with respect to an officer or employee of a person
requesting or receiving a Federal contract, an officer or employee who is
employed by such person for at least 130 working days within 1 year immediately
preceding the date of the submission that initiates agency consideration of such
person for receipt of such contract. An officer or employee who is employed by
such person for less than 130 working days within 1 year immediately preceding
the date of the submission that initiates agency consideration of such person
shall be considered to be regularly employed as soon as he or she is employed
by such person for 130 working days.

State means a State of the United States, the District of Columbia, or an outlying
area of the United States, an agency or instrumentality of a State, and multi-
State, regional, or interstate entity having governmental duties and powers.



(b)

(€)
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Prohibition. 31 U.S.C. 1352 prohibits a recipient of a Federal contract, grant,
loan, or cooperative agreement from using appropriated funds to pay any person
for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with any covered Federal actions. In
accordance with 31 U.S.C. 1352 the Contractor shall not use appropriated funds
to pay any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with the
award of this contractor the extension, continuation, renewal, amendment, or
modification of this contract.

(1) The term appropriated funds does not include profit or fee from a covered
Federal action.

(2) To the extent the Contractor can demonstrate that the Contractor has
sufficient monies, other than Federal appropriated funds, the Government will
assume that these other monies were spent for any influencing activities that
would be unallowable if paid for with Federal appropriated funds.

Exceptions. The prohibition in paragraph (b) of this clause does not apply under
the following conditions:

(1) Agency and legislative liaison by Contractor employees.

(1) Payment of reasonable compensation made to an officer or employee of
the Contractor if the payment is for agency and legislative liaison
activities not directly related to this contract. For purposes of this
paragraph, providing any information specifically requested by an
agency or Congress is permitted at any time.

(i) Participating with an agency in discussions that are not related to a
specific solicitation for any covered Federal action, but that concern-

(A) The qualities and characteristics (including individual
demonstrations) of the person’s products or services, conditions or
terms of sale, and service capabilities; or

(B) The application or adaptation of the person’s products or services
for an agency’s use.

(i)  Providing prior to formal solicitation of any covered Federal action any
information not specifically requested but necessary for an agency to
make an informed decision about initiation of a covered Federal action;


http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
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(i)  Participating in technical discussions regarding the preparation of an
unsolicited proposal prior to its official submission; and

(iv)  Making capability presentations prior to formal solicitation of any
covered Federal action by persons seeking awards from an agency
pursuant to the provisions of the Small Business Act, as amended by
Pub. L. 95-507, and subsequent amendments.

(2) Professional and technical services.

(1) A payment of reasonable compensation made to an officer or employee
of a person requesting or receiving a covered Federal action or an
extension, continuation, renewal, amendment, or modification of a
covered Federal action, if payment is for professional or technical
services rendered directly in the preparation, submission, or negotiation
of any bid, proposal, or application for that Federal action or for meeting
requirements imposed by or pursuant to law as a condition for receiving
that Federal action.

(i) Any reasonable payment to a person, other than an officer or employee
of a person requesting or receiving a covered Federal action or an
extension, continuation, renewal, amendment, or modification of a
covered Federal action if the payment is for professional or technical
services rendered directly in the preparation, submission, or negotiation
of any bid, proposal, or application for that Federal action or for meeting
requirements imposed by or pursuant to law as a condition for receiving
that Federal action. Persons other than officers or employees of a
person requesting or receiving a covered Federal action include
consultants and trade associations.

(i)  As used in paragraph (c)(2) of this clause, “professional and technical
services” are limited to advice and analysis directly applying any
professional or technical discipline (for examples, see FAR
3.803(a)(2)(iii)).

(iv)  Requirements imposed by or pursuant to law as a condition for

receiving a covered Federal award include those required by law or
regulation and any other requirements in the actual award documents.

(3) Only those communications and services expressly authorized by paragraphs
(c)(1) and (2) of this clause are permitted.

(d) Disclosure.

(2) If the Contractor did not submit OMB Standard Form LLL, Disclosure of
Lobbying Activities, with its offer, but registrants under the Lobbying


https://www.acquisition.gov/content/3803-exceptions#i1124087
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Disclosure Act of 1995 have subsequently made a lobbying contact on behalf
of the Contractor with respect to this contract, the Contractor shall complete
and submit OMB Standard Form LLL to provide the name of the lobbying
registrants, including the individuals performing the services.

(2) If the Contractor did submit OMB Standard Form LLL disclosure pursuant to
paragraph (d) of the provision at FAR 52.203-11, Certification and Disclosure
Regarding Payments to Influence Certain Federal Transactions, and a
change occurs that affects Block 10 of the OMB Standard Form LLL (name
and address of lobbying registrant or individuals performing services), the
Contractor shall, at the end of the calendar quarter in which the change
occurs, submit to the Contracting Officer within 30 days an updated
disclosure using OMB Standard Form LLL.

Penalties.

(1) Any person who makes an expenditure prohibited under paragraph (b) of this
clause or who fails to file or amend the disclosure to be filed or amended by
paragraph (d) of this clause shall be subject to civil penalties as provided for
by 31 U.S.C. 1352. An imposition of a civil penalty does not prevent the
Government from seeking any other remedy that may be applicable.

(2) Contractors may rely without liability on the representation made by their
subcontractors in the certification and disclosure form.

Cost allowability. Nothing in this clause makes allowable or reasonable any costs
which would otherwise be unallowable or unreasonable. Conversely, costs made
specifically unallowable by the requirements in this clause will not be made
allowable under any other provision.

Subcontracts.

(1) The Contractor shall obtain a declaration, including the certification and
disclosure in paragraphs (c) and (d) of the provision at 52.203-11,
Certification and Disclosure Regarding Payments to Influence Certain Federal
Transactions, from each person requesting or receiving a subcontract under
this contract that exceeds the threshold specified in FAR 3.808 on the date of
subcontract award. The Contractor or subcontractor that awards the
subcontract shall retain the declaration.

(2) A copy of each subcontractor disclosure form (but not certifications) shall be
forwarded from tier to tier until received by the prime Contractor. The prime
Contractor shall, at the end of the calendar quarter in which the disclosure
form is submitted by the subcontractor, submit to the Contracting Officer
within 30 days a copy of all disclosures. Each subcontractor certification shall
be retained in the subcontract file of the awarding Contractor.


https://www.acquisition.gov/content/52203-11-certification-and-disclosure-regarding-payments-influence-certain-federal-transactions#i1063408
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(3) The Contractor shall include the substance of this clause, including this
paragraph (g), in any subcontract that exceeds the threshold specified in FAR
3.808 on the date of subcontract award.
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CLAUSE 1.9 — FAR 52.203-13 — CONTRACTOR CODE OF BUSINESS ETHICS AND

(@)

CONDUCT (JUN 2020)

Definitions. As used in this clause—

Agent means any individual, including a director, an officer, an employee, or an
independent Contractor, authorized to act on behalf of the organization.

Full cooperation-

(1) Means disclosure to the Government of the information sufficient for law
enforcement to identify the nature and extent of the offense and the
individuals responsible for the conduct. It includes providing timely and
complete response to Government auditors’ and investigators' request for
documents and access to employees with information;

(2) Does not foreclose any Contractor rights arising in law, the FAR, or the terms
of the contract. It does not require-

(1) A Contractor to waive its attorney-client privilege or the protections
afforded by the attorney work product doctrine; or

(i) Any officer, director, owner, or employee of the Contractor, including a
sole proprietor, to waive his or her attorney client privilege or Fifth
Amendment rights; and

(3) Does not restrict a Contractor from-

0] Conducting an internal investigation; or

(i) Defending a proceeding or dispute arising under the contract or related
to a potential or disclosed violation.

Principal means an officer, director, owner, partner, or a person having primary
management or supervisory responsibilities within a business entity (e.g., general
manager; plant manager; head of a division or business segment; and similar
positions).

Subcontract means any contract entered into by a subcontractor to furnish
supplies or services for performance of a prime contract or a subcontract.

Subcontractor means any supplier, distributor, vendor, or firm that furnished
supplies or services to or for a prime contractor or another subcontractor.

United States, means the 50 States, the District of Columbia, and outlying areas.
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Code of business ethics and conduct.

(1)

(2)

3)

Within 30 days after contract award, unless the Contracting Officer
establishes a longer time period, the Contractor shall-

(i)
(ii)

Have a written code of business ethics and conduct; and

Make a copy of the code available to each employee engaged in
performance of the contract.

The Contractor shall-

(i)
(ii)

(i)

(ii)

Exercise due diligence to prevent and detect criminal conduct; and

Otherwise promote an organizational culture that encourages
ethical conduct and a commitment to compliance with the law.

The Contractor shall timely disclose, in writing, to the agency Office
of the Inspector General (OIG), with a copy to the Contracting
Officer, whenever, in connection with the award, performance, or
closeout of this contract or any subcontract thereunder, the
Contractor has credible evidence that a principal, employee, agent,
or subcontractor of the Contractor has committed-

(A)  Aviolation of Federal criminal law involving fraud, conflict of
interest, bribery, or gratuity violations found in Title 18 of the
United States Code; or

(B) A violation of the civil False Claims Act (31 U.S.C. 3729-
3733).

The Government, to the extent permitted by law and regulation, will
safeguard and treat information obtained pursuant to the
Contractor’s disclosure as confidential where the information has
been marked “confidential” or “proprietary” by the company. To the
extent permitted by law and regulation, such information will not be
released by the Government to the public pursuant to a Freedom of
Information Act request, 5 U.S.C. Section 552, without prior
notification to the Contractor. The Government may transfer
documents provided by the Contractor to any department or agency
within the Executive Branch if the information relates to matters
within the organization’s jurisdiction.
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If the violation relates to an order against a Governmentwide
acquisition contract, a multi-agency contract, a multiple-award
schedule contract such as the Federal Supply Schedule, or any
other procurement instrument intended for use by multiple
agencies, the Contractor shall notify the OIG of the ordering agency
and the IG of the agency responsible for the basic contract.

Business ethics awareness and compliance program and internal control system.
This paragraph (c) does not apply if the Contractor has represented itself as a
small business concern pursuant to the award of this contract or if this contract is
for the acquisition of a commercial item as defined at FAR 2.101. The Contractor
shall establish the following within 90 days after contract award, unless the
Contracting Officer establishes a longer time period:

(1)

(2)

An ongoing business ethics awareness and compliance program.

(i)

(ii)

This program shall include reasonable steps to communicate
periodically and in a practical manner the Contractor’s standards
and procedures and other aspects of the Contractor’s business
ethics awareness and compliance program and internal control
system, by conducting effective training programs and otherwise
disseminating information appropriate to an individual’s respective
roles and responsibilities.

The training conducted under this program shall be provided to the
Contractor’s principals and employees, and as appropriate, the
Contractor’s agents and subcontractors.

An internal control system.

(i)

(ii)

The Contractor’s internal control system shall—

(A) Establish standards and procedures to facilitate timely
discovery of improper conduct in connection with
Government contracts; and

(B)  Ensure corrective measures are promptly instituted and
carried out.

At a minimum, the Contractor’s internal control system shall provide
for the following:

(A)  Assignment of responsibility at a sufficiently high level and
adequate resources to ensure effectiveness of the business
ethics awareness and compliance program and internal
control system.
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Reasonable efforts not to include an individual as a principal,
whom due diligence would have exposed as having engaged
in conduct that is in conflict with the Contractor’s code of
business ethics and conduct.

Periodic reviews of company business practices,
procedures, policies, and internal controls for compliance
with the Contractor’s code of business ethics and conduct
and the special requirements of Government contracting,
including-

(2) Monitoring and auditing to detect criminal conduct;

(2) Periodic evaluation of the effectiveness of the
business ethics awareness and compliance program
and internal control system, especially if criminal
conduct has been detected; and

(3) Periodic assessment of the risk of criminal conduct,
with appropriate steps to design, implement, or modify
the business ethics awareness and compliance
program and the internal control system as necessary
to reduce the risk of criminal conduct identified
through this process.

An internal reporting mechanism, such as a hotline, which
allows for anonymity or confidentiality, by which employees
may report suspected instances of improper conduct, and
instructions that encourage employees to make such
reports.

Disciplinary action for improper conduct or for failing to take
reasonable steps to prevent or detect improper conduct.

Timely disclosure, in writing, to the agency OIG, with a copy
to the Contracting Officer, whenever, in connection with the
award, performance, or closeout of any Government contract
performed by the Contractor or a subcontract thereunder,
the Contractor has credible evidence that a principal,
employee, agent, or subcontractor of the Contractor has
committed a violation of Federal criminal law involving fraud,
conflict of interest, bribery, or gratuity violations found in Title
18 U.S.C. or a violation of the civil False Claims Act (31
U.S.C. 3729-3733).
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(1) If a violation relates to more than one Government
contract, the Contractor may make the disclosure to
the agency OIG and Contracting Officer responsible
for the largest dollar value contract impacted by the
violation.

(2) If the violation relates to an order against a
Governmentwide acquisition contract, a multi-agency
contract, a multiple-award schedule contract such as
the Federal Supply Schedule, or any other
procurement instrument intended for use by multiple
agencies, the contractor shall notify the OIG of the
ordering agency and the IG of the agency responsible
for the basic contract, and the respective agencies’
contracting officers.

(3)  The disclosure requirement for an individual contract
continues until at least 3 years after final payment on
the contract.

(4)  The Government will safeguard such disclosures in
accordance with paragraph (b)(3)(ii) of this clause.

(G)  Full cooperation with any Government agencies responsible
for audits, investigations, or corrective actions.

Subcontracts.

(1)

(2)

The Contractor shall include the substance of this clause, including this
paragraph (d), in subcontracts that exceed the threshold specified in FAR
3.1004(a) on the date of subcontract award and a performance period of
more than 120 days.

In altering this clause to identify the appropriate parties, all disclosures of
violation of the civil False Claims Act or of Federal criminal law shall be
directed to the agency Office of the Inspector General, with a copy to the
Contracting Officer.


https://www.acquisition.gov/content/31004-contract-clauses#i1123740
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CLAUSE I.10 — FAR 52.203-14 — DISPLAY OF HOTLINE POSTER(S) (JUN 2020)
@) Definition.

United States, as used in this clause, means the 50 States, the District of
Columbia, and outlying areas.

(b) Display of fraud hotline poster(s). Except as provided in paragraph (c)—

(1) During contract performance in the United States, the Contractor shall
prominently display in common work areas within business segments
performing work under this contract and at contract work sites-

(1) Any agency fraud hotline poster or Department of Homeland
Security (DHS) fraud hotline poster identified in paragraph (b)(3) of
this clause; and

(i) Any DHS fraud hotline poster subsequently identified by the
Contracting Officer.

(2)  Additionally, if the Contractor maintains a company website as a method
of providing information to employees, the Contractor shall display an
electronic version of the poster(s) at the website.

(3)  Any required posters may be obtained as follows:

Poster(s) Obtain from
DOE Hotline https://energy.gov/sites/prod/files/2016/04/f30/1G%20Flyer%204-
Poster 1-16%20n0%20trim%20mark%208-5x11.ipg

(Contracting Officer shall insert—

0] Appropriate agency name(s) and/or title of applicable Department
of Homeland Security fraud hotline poster); and

(i) The website(s) or other contact information for obtaining the
poster(s).)

(©) If the Contractor has implemented a business ethics and conduct awareness
program, including a reporting mechanism, such as a hotline poster, then the
Contractor need not display any agency fraud hotline posters as required in
paragraph (b) of this clause, other than any required DHS posters.

(d) Subcontracts. The Contractor shall include the substance of this clause, including
this paragraph (d), in all subcontracts that exceed the threshold specified in


https://energy.gov/sites/prod/files/2016/04/f30/IG%20Flyer%204-1-16%20no%20trim%20mark%208-5x11.jpg
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Federal Acquisition Regulation 3.1004(b)(1) on the date of subcontract award,
except when the subcontract—

(2) Is for the acquisition of a commercial item; or

(2) Is performed entirely outside the United States.


https://www.acquisition.gov/content/31004-contract-clauses#i1123740

Contract No. DE-SC0012704
Section |, Clause 1.12
Modification No. 0170

CLAUSE 1.12 - FAR 52.203-17 — CONTRACTOR EMPLOYEE WHISTLEBLOWER
RIGHTS AND REQUIREMENT TO INFORM EMPLOYEES OF
WHISTLEBLOWER RIGHTS (JUN 2020)

(@) This contract and employees working on this contract will be subject to the
whistleblower rights and remedies in the pilot program on Contractor employee
whistleblower protections established at 41 U.S.C. 4712 by section 828 of the
National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 112-239) and
Federal Acquisition Regulation (FAR) 3.908.

(b) The Contractor shall inform its employees in writing, in the predominant language
of the workforce, of employee whistleblower rights and protections under 41
U.S.C. 4712, as described in section FAR 3.908.

(c) The Contractor shall insert the substance of this clause, including this paragraph
(c), in all subcontracts over the simplified acquisition threshold, as defined in FAR
2.101 on the date of subcontract award.


http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
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CLAUSE 1.15 - FAR 52.204-10 — REPORTING EXECUTIVE COMPENSATION AND

(@)

FIRST-TIER SUBCONTRACT AWARDS (JUN 2020)
Definitions. As used in this clause:

“Executive” means officers, managing partners, or any other employees in
management positions.

“First-tier subcontract” means a subcontract awarded directly by the Contractor
for the purpose of acquiring supplies or services (including construction) for
performance of a prime contract. It does not include the Contractor’s supplier
agreements with vendors, such as long-term arrangements for materials or
supplies that benefit multiple contracts and/or the costs of which are normally
applied to a Contractor’s general and administrative expenses or indirect costs.

“Month of award” means the month in which a contract is signed by the
Contracting Officer or the month in which a first-tier subcontract is signed by the
Contractor.

“Total compensation” means the cash and noncash dollar value earned by the
executive during the Contractor’s preceding fiscal year and includes the following
(for more information see 17 CFR 229.402(c)(2)):

(1) Salary and bonus.

(2)  Awards of stock, stock options, and stock appreciation rights. Use the
dollar amount recognized for financial statement reporting purposes with
respect to the fiscal year in accordance with the Financial Accounting
Standards Board’s Accounting Standards Codification (FASB ASC) 718,
Compensation-Stock Compensation.

3) Earnings for services under non-equity incentive plans. This does not
include group life, health, hospitalization or medical reimbursement plans
that do not discriminate in favor of executives, and are available generally
to all salaried employees.

4) Change in pension value. This is the change in present value of defined
benefit and actuarial pension plans.

(5)  Above-market earnings on deferred compensation which is not tax-
qualified.

(6)  Other compensation, if the aggregate value of all such other
compensation (e.g., severance, termination payments, value of life
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insurance paid on behalf of the employee, perquisites or property) for the
executive exceeds $10,000.

Section 2(d)(2) of the Federal Funding Accountability and Transparency Act of
2006 (Pub. L. 109-282), as amended by section 6202 of the Government
Funding Transparency Act of 2008 (Pub. L. 110-252), requires the Contractor to
report information on subcontract awards. The law requires all reported
information be made public, therefore, the Contractor is responsible for notifying
its subcontractors that the required information will be made public.

Nothing in this clause requires the disclosure of classified information.

(1)

(2)

Executive compensation of the prime contractor. As a part of its annual
registration requirement in the System for Award Management (SAM)
(Federal Acquisition Regulation (FAR) provision 52.204-7), the Contractor
shall report the names and total compensation of each of the five most
highly compensated executives for its preceding completed fiscal year,
if—

0] In the Contractor’s preceding fiscal year, the Contractor received—

(A) 80 percent or more of its annual gross revenues from
Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of
Federal financial assistance; and

(B)  $25,000,000 or more in annual gross revenues from Federal
contracts (and subcontracts), loans, grants (and subgrants),
cooperative agreements, and other forms of Federal
financial assistance; and

(i) The public does not have access to information about the
compensation of the executives through periodic reports filed under
section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15
U.S.C. 78m(a), 780(d)) or section 6104 of the Internal Revenue
Code of 1986. (To determine if the public has access to the
compensation information, see the U.S. Security and Exchange
Commission total compensation filings at
http://www.sec.gov/answers/execomp.htm.)

First-tier subcontract information. Unless otherwise directed by the
Contracting Officer, or as provided in paragraph (g) of this clause, by the
end of the month following the month of award of a first-tier subcontract
valued at or above the threshold specified in FAR 4.1403(a) on the date of
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subcontract award, the Contractor shall report the following information at
http://www.fsrs.gov for that first-tier subcontract. (The Contractor shall

follow the instructions at http://www.fsrs.gov to report the data.)

(i)

(ii)
(i)
(iv)
(V)

(vi)

(vii)

(viii)

(ix)
(x)
(i)
(xii)
(xiii)

(xiv)

Unique entity identifier for the subcontractor receiving the award
and for the subcontractor’s parent company, if the subcontractor
has a parent company.

Name of the subcontractor.

Amount of the subcontract award.

Date of the subcontract award.

A description of the products or services (including construction)
being provided under the subcontract, including the overall purpose

and expected outcomes or results of the subcontract.

Subcontract number (the subcontract number assigned by the
Contractor).

Subcontractor’s physical address including street address, city,
state, and country. Also include the nine-digit zip code and
congressional district.

Subcontractor’s primary performance location including street
address, city, state, and country. Also include the nine-digit zip
code and congressional district.

The prime contract number, and order number if applicable.
Awarding agency name and code.

Funding agency name and code.

Government contracting office code.

Treasury account symbol (TAS) as reported in FPDS.

The applicable North American Industry Classification System code
(NAICS).

Executive compensation of the first-tier subcontractor. Unless otherwise
directed by the Contracting Officer, by the end of the month following the
month of award of a first-tier subcontract valued at or above the threshold
specified in FAR 4.1403(a) on the date of subcontract award, and annually


http://www.fsrs.gov/
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thereafter (calculated from the prime contract award date), the Contractor
shall report the names and total compensation of each of the five most
highly compensated executives for that first-tier subcontractor for the first-
tier subcontractor’s preceding completed fiscal year at
https://www.fsrs.gov , if—

0] In the subcontractor’s preceding fiscal year, the subcontractor
received—

(A) 80 percent or more of its annual gross revenues from
Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of
Federal financial assistance; and

(B)  $25,000,000 or more in annual gross revenues from Federal
contracts (and subcontracts), loans, grants (and subgrants),
cooperative agreements and other forms of Federal financial
assistance; and

(i) The public does not have access to information about the
compensation of the executives through periodic reports filed under
section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15
U.S.C. 78m(a), 780(d)) or section 6104 of the Internal Revenue
Code of 1986. (To determine if the public has access to the
compensation information, see the U.S. Security and Exchange
Commission total compensation filings at
http://www.sec.gov/answers/execomp.htm.)

The Contractor shall not split or break down first-tier subcontract awards to a
value below the threshold specified in FAR 4.1403(a), on the date of subcontract
award, to avoid the reporting requirements in paragraph (d) of this clause.

The Contractor is required to report information on a first-tier subcontract covered
by paragraph (d) when the subcontract is awarded. Continued reporting on the
same subcontract is not required unless one of the reported data elements
changes during the performance of the subcontract. The Contractor is not
required to make further reports after the first-tier subcontract expires.

(1) If the Contractor in the previous tax year had gross income, from all
sources, under $300,000, the Contractor is exempt from the requirement
to report subcontractor awards.


https://www.fsrs.gov/
http://www.sec.gov/answers/execomp.htm

(h)

Contract No. DE-SC0012704
Section |, Clause 1.15
Modification No. 0170

(2) If a subcontractor in the previous tax year had gross income from all
sources under $300,000, the Contractor does not need to report awards
for that subcontractor

The FSRS database at http://www.fsrs.gov will be prepopulated with some
information from SAM and the FPDS database. If FPDS information is incorrect,
the contractor should notify the contracting officer. If the SAM information is
incorrect, the contractor is responsible for correcting this information.
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CLAUSE 1.19 — FAR 52.209-6 — PROTECTING THE GOVERNMENT’S INTEREST

(@)

(b)

(€)

(d)

WHEN SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT (JUN 2020)

Definition.
“Commercially available off-the-shelf (COTS) item,” as used in this clause--
(1) Means any item of supply (including construction material) that is—

0] A commercial item (as defined in paragraph (1) of the definition in
Federal Acquisition Regulation (FAR) 2.101);

(i) Sold in substantial quantities in the commercial marketplace; and

(i)  Offered to the Government, under a contract or subcontract at any
tier, without modification, in the same form in which it is sold in the
commercial marketplace; and

(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as
agricultural products and petroleum products.

The Government suspends or debars Contractors to protect the Government’s
interests. Other than a subcontract for a commercially available off-the-shelf item,
the Contractor shall not enter into any subcontract, in excess of the threshold
specified in FAR 9.405-2(b) on the date of subcontract award, with a Contractor
that is debarred, suspended, or proposed for debarment by any executive
agency unless there is a compelling reason to do so.

The Contractor shall require each proposed subcontractor whose subcontract will
exceed the threshold specified in FAR 9.405-2(b) on the date of subcontract
award, other than a subcontractor providing a commercially available off-the-
shelf item, to disclose to the Contractor, in writing, whether as of the time of
award of the subcontract, the subcontractor, or its principals, is or is not
debarred, suspended, or proposed for debarment by the Federal Government.

A corporate officer or a designee of the Contractor shall notify the Contracting
Officer, in writing, before entering into a subcontract with a party (other than a
subcontractor providing a commercially available off-the-shelf item) that is
debarred, suspended, or proposed for debarment (see FAR 9.404 for information
on the System for Award Management (SAM) Exclusions). The notice must
include the following:

(1)  The name of the subcontractor.
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(2) The Contractor’s knowledge of the reasons for the subcontractor being
listed with an exclusion in SAM.

3) The compelling reason(s) for doing business with the subcontractor
notwithstanding its being listed with an exclusion in SAM.

(4)  The systems and procedures the Contractor has established to ensure
that it is fully protecting the Government’s interests when dealing with
such subcontractor in view of the specific basis for the party’s debarment,
suspension, or proposed debarment.

Subcontracts. Unless this is a contract for the acquisition of commercial items,
the Contractor shall include the requirements of this clause, including this
paragraph (e) (appropriately modified for the identification of the parties), in each
subcontract that—

(2) Exceeds the threshold specified in FAR 9.405-2(b) on the date of
subcontract award; and

(2) Is not a subcontract for commercially available off-the-shelf items.
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CLAUSE 1.22 - FAR 52.210-1 - MARKET RESEARCH (JUN 2020)

(@)

(b)

Definition. As used in this clause—

Commercial item and “nondevelopmental item” have the meaning contained in
Federal Acquisition Regulation (FAR) 2.101.

Before awarding subcontracts over the simplified acquisition threshold, as
defined in FAR 2.101 on the date of subcontract award, for items other than
commercial items, the Contractor shall conduct market research to—

(1) Determine if commercial items or, to the extent commercial items suitable
to meet the agency’s needs are not available, nondevelopmental items are
available that—

(1) Meet the agency’s requirements;

(i) Could be modified to meet the agency’s requirements; or

(i)  Could meet the agency’s requirements if those requirements were
modified to a reasonable extent; and

(2) Determine the extent to which commercial items or nondevelopmental
items could be incorporated at the component level.
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CLAUSE 1.25 — FAR 52.215-12 —- SUBCONTRACTOR CERTIFIED COST OR PRICING
DATA (JUN 2020)

(@) Before awarding any subcontract expected to exceed the threshold for
submission of certified cost or pricing data in Federal Acquisition Regulation
(FAR) 15.403-4(a)(1), on the date of agreement on price or the date of award,
whichever is later; or before pricing any subcontract modification involving a
pricing adjustment expected to exceed the threshold for submission of certified
cost or pricing data in FAR 15.403-4(a)(1), the Contractor shall require the
subcontractor to submit certified cost or pricing data (actually or by specific
identification in writing), in accordance with FAR 15.408, Table 15-2(to include
any information reasonably required to explain the subcontractor's estimating
process such as the judgmental factors applied and the mathematical or other
methods used in the estimate, including those used in projecting from known
data, and the nature and amount of any contingencies included in the price),
unless an exception under 15.403-1(b) applies. If the threshold for submission of
certified cost or pricing data specified in FAR 15.403-4(a)(1) is adjusted for
inflation as set forth in FAR 1.109(a), then pursuant to FAR 1.109(d) the changed
threshold applies throughout the remaining term of the contract, unless there is a
subsequent threshold adjustment.

(b)  The Contractor shall require the subcontractor to certify in substantially the form
prescribed in FAR 15.406-2 that, to the best of its knowledge and belief, the data
submitted under paragraph (a) of this clause were accurate, complete, and
current as of the date of agreement on the negotiated price of the subcontract or
subcontract modification.

(c) In each subcontract that, when entered into, exceeds the threshold for
submission of certified cost or pricing data in FAR 15.403-4(a)(1), the Contractor
shall insert either—

(1) The substance of this clause, including this paragraph (c), if paragraph (a)
of this clause requires submission of certified cost or pricing data for the
subcontract; or

(2)  The substance of the clause at FAR 52.215-13, Subcontractor Certified
Cost or Pricing Data-Modifications.


https://www.acquisition.gov/content/15403-4-requiring-certified-cost-or-pricing-data-10-usc-2306a-and-41-usc-chapter-35#i1106066
https://www.acquisition.gov/content/15403-4-requiring-certified-cost-or-pricing-data-10-usc-2306a-and-41-usc-chapter-35#i1106066
https://www.acquisition.gov/content/15408-solicitation-provisions-and-contract-clauses#i1106593
https://www.acquisition.gov/content/15408-solicitation-provisions-and-contract-clauses#i1106593__i1106753
https://www.acquisition.gov/content/15403-1-prohibition-obtaining-certified-cost-or-pricing-data-10-usc-2306-and-41-usc-chapter-35#i1105936
https://www.acquisition.gov/content/15403-4-requiring-certified-cost-or-pricing-data-10-usc-2306a-and-41-usc-chapter-35#i1106066
https://www.acquisition.gov/content/1109-statutory-acquisition%E2%80%93related-dollar-thresholds-adjustment-inflation#id1617MD00FX5
https://www.acquisition.gov/content/1109-statutory-acquisition%E2%80%93related-dollar-thresholds-adjustment-inflation#id1617MD00FX5
https://www.acquisition.gov/content/15406-2-certificate-current-cost-or-pricing-data#i1106384
https://www.acquisition.gov/content/15403-4-requiring-certified-cost-or-pricing-data-10-usc-2306a-and-41-usc-chapter-35#i1106066
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CLAUSE 1.26 — FAR 52.215-13 — SUBCONTRACTOR CERTIFIED COST OR PRICING
DATA—MODIFICATIONS (JUNE 2020)

(@) The requirements of paragraphs (b) and (c) of this clause shall—

(1) Become operative only for any modification to this contract involving a
pricing adjustment expected to exceed the threshold for submission of
certified cost or pricing data in Federal Acquisition Regulation (FAR)
15.403-4(a)(1) on the date of execution of the modification; and

(2) Be limited to such modifications.

(b) Before awarding any subcontract expected to exceed the threshold for
submission of certified cost or pricing data in FAR 15.403-4(a)(1), on the date of
agreement on price or the date of award, whichever is later; or before pricing any
subcontract modification involving a pricing adjustment expected to exceed the
threshold for submission of certified cost or pricing data in FAR 15.403-4(a)(1),
the Contractor shall require the subcontractor to submit certified cost or pricing
data (actually or by specific identification in writing), in accordance with FAR
15.408, Table 15-2 (to include any information reasonably required to explain the
subcontractor's estimating process such as the judgmental factors applied and
the mathematical or other methods used in the estimate, including those used in
projecting from known data, and the nature and amount of any contingencies
included in the price), unless an exception under FAR 15.403-1(b) applies. If the
threshold for submission of certified cost or pricing data specified in FAR 15.403-
4(a)(1) is adjusted for inflation as set forth in FAR 1.109(a), then pursuant to FAR
1.109(d) the changed threshold applies throughout the remaining term of the
contract, unless there is a subsequent threshold adjustment.

(©) The Contractor shall require the subcontractor to certify in substantially the form
prescribed in FAR 15.406-2 that, to the best of its knowledge and belief, the data
submitted under paragraph (b) of this clause were accurate, complete, and
current as of the date of agreement on the negotiated price of the subcontract or
subcontract modification.

(d)  The Contractor shall insert the substance of this clause, including this paragraph
(d), in each subcontract that exceeds the threshold for submission of certified
cost or pricing data in FAR 15.403-4(a)(1) on the date of agreement on price or
the date of award, whichever is later.


https://www.acquisition.gov/content/15403-4-requiring-certified-cost-or-pricing-data-10-usc-2306a-and-41-usc-chapter-35#i1106066
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https://www.acquisition.gov/content/1109-statutory-acquisition%E2%80%93related-dollar-thresholds-adjustment-inflation#id1617MD00FX5
https://www.acquisition.gov/content/1109-statutory-acquisition%E2%80%93related-dollar-thresholds-adjustment-inflation#id1617MD00FX5
https://www.acquisition.gov/content/15406-2-certificate-current-cost-or-pricing-data#i1106384
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CLAUSE 1.27 — FAR 52.215-14 — INTEGRITY OF UNIT PRICES (JUN 2020)

(@)

(b)

(€)

Any proposal submitted for the negotiation of prices for items of supplies shall
distribute costs within contracts on a basis that ensures that unit prices are in
proportion to the items’ base cost (e.g., manufacturing or acquisition costs). Any
method of distributing costs to line items that distorts unit prices shall not be
used. For example, distributing costs equally among line items is not acceptable
except when there is little or no variation in base cost. Nothing in this paragraph
requires submission of certified cost or pricing data not otherwise required by law
or regulation.

When requested by the Contracting Officer, the Offeror/Contractor shall also
identify those supplies that it will not manufacture or to which it will not contribute
significant value.

The Contractor shall insert the substance of this clause, less paragraph (b) of this
clause, in all subcontracts for other than: acquisitions at or below the simplified
acquisition threshold, as defined in Federal Acquisition Regulation (FAR) 2.101
on the date of subcontract award; construction or architect-engineer services
under FAR part 36; utility services under FAR part 41; services where supplies
are not required; commercial items; and petroleum products.


https://www.acquisition.gov/content/2101-definitions#i1125359
https://www.acquisition.gov/content/part-36-construction-and-architect-engineer-contracts#i1079251
https://www.acquisition.gov/content/part-41-acquisition-utility-services#i1076909
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CLAUSE 1.30 — FAR 52.215-23 — LIMITATIONS ON PASS-THROUGH CHARGES

(@)

(b)

(€)

(JUN 2020)

Definitions. As used in this clause-

Added value means that the Contractor performs subcontract management
functions that the Contracting Officer determines are a benefit to the Government
(e.g., processing orders of parts or services, maintaining inventory, reducing
delivery lead times, managing multiple sources for contract requirements,
coordinating deliveries, performing quality assurance functions).

Excessive pass-through charge, with respect to a Contractor or subcontractor
that adds no or negligible value to a contract or subcontract, means a charge to
the Government by the Contractor or subcontractor that is for indirect costs or
profit/fee on work performed by a subcontractor (other than charges for the costs
of managing subcontracts and any applicable indirect costs and associated
profit/fee based on such costs).

No or negligible value means the Contractor or subcontractor cannot
demonstrate to the Contracting Officer that its effort added value to the contract
or subcontract in accomplishing the work performed under the contract (including
task or delivery orders).

Subcontract means any contract, as defined in Federal Acquisition Regulation
(FAR) 2.101, entered into by a subcontractor to furnish supplies or services for
performance of the contract or a subcontract. It includes but is not limited to
purchase orders, and changes and modifications to purchase orders.

Subcontractor, as defined in FAR 44.101, means any supplier, distributor,
vendor, or firm that furnishes supplies or services to or for a prime Contractor or
another subcontractor.

General. The Government will not pay excessive pass-through charges. The
Contracting Officer shall determine if excessive pass-through charges exist.

Reporting. Required reporting of performance of work by the Contractor or a
subcontractor. The Contractor shall notify the Contracting Officer in writing if-

(1) The Contractor changes the amount of subcontract effort after award such
that it exceeds 70 percent of the total cost of work to be performed under
the contract, task order, or delivery order. The notification shall identify the
revised cost of the subcontract effort and shall include verification that the
Contractor will provide added value; or

(2)  Any subcontractor changes the amount of lower-tier subcontractor effort
after award such that it exceeds 70 percent of the total cost of the work to


https://www.acquisition.gov/content/2101-definitions#i1125359
https://www.acquisition.gov/content/44101-definitions#i1073689
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(e)

(f)
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be performed under its subcontract. The notification shall identify the
revised cost of the subcontract effort and shall include verification that the
subcontractor will provide added value as related to the work to be
performed by the lower-tier subcontractor(s).

Recovery of excessive pass-through charges. If the Contracting Officer
determines that excessive pass-through charges exist;

(1)

(2)

For other than fixed-price contracts, the excessive pass-through charges
are unallowable in accordance with the provisions in FAR subpart 31.2;
and

For applicable DoD fixed-price contracts, as identified in
15.408(n)(2)(1)(B), the Government shall be entitled to a price reduction for
the amount of excessive pass-through charges included in the contract
price.

Access to records.

(1)

(2)

The Contracting Officer, or authorized representative, shall have the right
to examine and audit all the Contractor’s records (as defined at FAR
52.215-2(a)) necessary to determine whether the Contractor proposed,
billed, or claimed excessive pass-through charges.

For those subcontracts to which paragraph (f) of this clause applies, the
Contracting Officer, or authorized representative, shall have the right to
examine and audit all the subcontractor’s records (as defined at FAR
52.215-2(a)) necessary to determine whether the subcontractor proposed,
billed, or claimed excessive pass-through charges.

Subcontracts. The Contractor shall insert the substance of this clause, including
this paragraph (f), in all cost-reimbursement subcontracts under this contract that
exceed the simplified acquisition threshold, as defined in FAR 2.101 on the date
of subcontract award, except if the contract is with DoD, then insert in all cost-
reimbursement subcontracts and fixed-price subcontracts, except those identified
in FAR 15.408(n)(2)(i)(B)(2), that exceed the threshold for obtaining cost or
pricing data in FAR 15.403-4 on the date of subcontract award.


https://www.acquisition.gov/content/subpart-312-contracts-commercial-organizations#i1084539
https://www.acquisition.gov/content/15408-solicitation-provisions-and-contract-clauses#i1106593
https://www.acquisition.gov/content/52215-2-audit-and-records-negotiation#i1059150
https://www.acquisition.gov/content/52215-2-audit-and-records-negotiation#i1059150
https://www.acquisition.gov/content/2101-definitions#i1125359
https://www.acquisition.gov/content/15408-solicitation-provisions-and-contract-clauses#i1106593
https://www.acquisition.gov/content/15403-4-requiring-certified-cost-or-pricing-data-10-usc-2306a-and-41-usc-chapter-35#i1106066
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CLAUSE 1.33 - FAR 52.219-9 — SMALL BUSINESS SUBCONTRACTING PLAN (JUN

(@)
(b)

2020) (ALTERNATE IV)
This clause does not apply to small business concerns.
Definitions. As used in this clause—

Alaska Native Corporation (ANC) means any Regional Corporation, Village
Corporation, Urban Corporation, or Group Corporation organized under the laws
of the State of Alaska in accordance with the Alaska Native Claims Settlement
Act, as amended (43 U.S.C. 1601, et seq.) and which is considered a minority
and economically disadvantaged concern under the criteria at 43 U.S.C.
1626(e)(1). This definition also includes ANC direct and indirect subsidiary
corporations, joint ventures, and partnerships that meet the requirements of 43
U.S.C. 1626(e)(2).

Commercial item means a product or service that satisfies the definition of
commercial item in Federal Acquisition Regulation (FAR) 2.101.

Commercial plan means a subcontracting plan (including goals) that covers the
offeror’s fiscal year and that applies to the entire production of commercial items
sold by either the entire company or a portion thereof (e.g., division, plant, or
product line).

Electronic Subcontracting Reporting System (eSRS) means the
Governmentwide, electronic, web-based system for small business
subcontracting program reporting. The eSRS is located at http://www.esrs.gov.

Indian tribe means any Indian tribe, band, group, pueblo, or community, including
native villages and native groups (including corporations organized by Kenai,
Juneau, Sitka, and Kodiak) as defined in the Alaska Native Claims Settlement
Act (43 U.S.C.A. 1601 et seq.), that is recognized by the Federal Government as
eligible for services from the Bureau of Indian Affairs in accordance with 25
U.S.C. 1452(c). This definition also includes Indian-owned economic enterprises
that meet the requirements of 25 U.S.C. 1452(e).

Individual subcontracting plan means a subcontracting plan that covers the entire
contract period (including option periods), applies to a specific contract, and has
goals that are based on the offeror's planned subcontracting in support of the
specific contract, except that indirect costs incurred for common or joint purposes
may be allocated on a prorated basis to the contract.

Master subcontracting plan means a subcontracting plan that contains all the
required elements of an individual subcontracting plan, except goals, and may be
incorporated into individual subcontracting plans, provided the master
subcontracting plan has been approved.


https://www.acquisition.gov/content/2101-definitions#i1125359
http://www.esrs.gov/
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Reduced payment means a payment that is for less than the amount agreed
upon in a subcontract in accordance with its terms and conditions, for supplies
and services for which the Government has paid the prime contractor.

Subcontract means any agreement (other than one involving an employer-
employee relationship) entered into by a Federal Government prime Contractor
or subcontractor calling for supplies or services required for performance of the
contract or subcontract.

Total contract dollars means the final anticipated dollar value, including the dollar
value of all options.

Untimely payment means a payment to a subcontractor that is more than 90
days past due under the terms and conditions of a subcontract for supplies and
services for which the Government has paid the prime contractor.

(1) The Contractor, upon request by the Contracting Officer, shall submit and

negotiate a subcontracting plan, where applicable, that separately
addresses subcontracting with small business, veteran-owned small
business, service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-owned small
business concerns. If the Contractor is submitting an individual
subcontracting plan, the plan shall separately address subcontracting with
small business, veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns, with a separate
part for the basic contract and separate parts for each option (if any). The
subcontracting plan shall be incorporated into the contract. The
subcontracting plan shall be negotiated within the time specified by the
Contracting Officer. The subcontracting plan does not apply retroactively.

(2)

0] The prime Contractor may accept a subcontractor's written
representations of its size and socioeconomic status as a small
business, small disadvantaged business, veteran-owned small
business, service-disabled veteran-owned small business, or a
women-owned small business if the subcontractor represents that
the size and socioeconomic status representations with its offer are
current, accurate, and complete as of the date of the offer for the
subcontract.

(i) The Contractor may accept a subcontractor's representations of its
size and socioeconomic status as a small business, small
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disadvantaged business, veteran-owned small business, service-
disabled veteran-owned small business, or a women-owned small
business in the System for Award Management (SAM) if—

(A)  The subcontractor is registered in SAM; and

(B)  The subcontractor represents that the size and
socioeconomic status representations made in SAM are
current, accurate and complete as of the date of the offer for
the subcontract.

(i)  The Contractor may not require the use of SAM for the purposes of
representing size or socioeconomic status in connection with a
subcontract.

(iv)  Inaccordance with 13 CFR 121.411, 124.1015, 125.29, 126.900,
and 127.700, a contractor acting in good faith is not liable for
misrepresentations made by its subcontractors regarding the
subcontractor's size or socioeconomic status.

(d)  The Contractor's subcontracting plan shall include the following:

(1)

Separate goals, expressed in terms of total dollars subcontracted and as a
percentage of total planned subcontracting dollars, for the use of small
business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business,
and women-owned small business concerns as subcontractors. For
individual subcontracting plans, and if required by the Contracting Officer,
goals shall also be expressed in terms of percentage of total contract
dollars, in addition to the goals expressed as a percentage of total
subcontract dollars. The Contractor shall include all subcontracts that
contribute to contract performance, and may include a proportionate share
of products and services that are normally allocated as indirect costs. In
accordance with 43 U.S.C. 1626—

0] Subcontracts awarded to an ANC or Indian tribe shall be counted
towards the subcontracting goals for small business and small
disadvantaged business concerns, regardless of the size or Small
Business Administration certification status of the ANC or Indian
tribe; and

(i) Where one or more subcontractors are in the subcontract tier
between the prime Contractor and the ANC or Indian tribe, the ANC
or Indian tribe shall designate the appropriate Contractor(s) to
count the subcontract towards its small business and small
disadvantaged business subcontracting goals.



Contract No. DE-SC0012704
Section I, Clause 1.33
Modification No. 0170

(A) In most cases, the appropriate Contractor is the Contractor
that awarded the subcontract to the ANC or Indian tribe.

(B) If the ANC or Indian tribe designates more than one
Contractor to count the subcontract toward its goals, the
ANC or Indian tribe shall designate only a portion of the total
subcontract award to each Contractor. The sum of the
amounts designated to various Contractors cannot exceed
the total value of the subcontract.

(C) The ANC or Indian tribe shall give a copy of the written
designation to the Contracting Officer, the Contractor, and
the subcontractors in between the prime Contractor and the
ANC or Indian tribe within 30 days of the date of the
subcontract award.

(D) If the Contracting Officer does not receive a copy of the
ANC's or the Indian tribe's written designation within 30 days
of the subcontract award, the Contractor that awarded the
subcontract to the ANC or Indian tribe will be considered the
designated Contractor.

(2) A statement of—

0] Total dollars planned to be subcontracted for an individual
subcontracting plan; or the Contractor's total projected sales,
expressed in dollars, and the total value of projected subcontracts
to support the sales for a commercial plan;

(i) Total dollars planned to be subcontracted to small business
concerns (including ANC and Indian tribes);

(i)  Total dollars planned to be subcontracted to veteran-owned small
business concerns;

(iv)  Total dollars planned to be subcontracted to service-disabled
veteran-owned small business;

(v)  Total dollars planned to be subcontracted to HUBZone small
business concerns;

(vi)  Total dollars planned to be subcontracted to small disadvantaged
business concerns (including ANCs and Indian tribes); and

(vii)  Total dollars planned to be subcontracted to women-owned small
business concerns.



3)

(4)

()

(6)
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A description of the principal types of supplies and services to be
subcontracted, and an identification of the types planned for
subcontracting to—

0] Small business concerns;

(i) Veteran-owned small business concerns;

(i)  Service-disabled veteran-owned small business concerns;
(iv)  HUBZone small business concerns;

(v) Small disadvantaged business concerns; and

(vi)  Women-owned small business concerns.

A description of the method used to develop the subcontracting goals in
paragraph (d)(1) of this clause.

A description of the method used to identify potential sources for
solicitation purposes (e.g., existing company source lists, SAM, veterans
service organizations, the National Minority Purchasing Council Vendor
Information Service, the Research and Information Division of the Minority
Business Development Agency in the Department of Commerce, or small,
HUBZone, small disadvantaged, and women-owned small business trade
associations). The Contractor may rely on the information contained in
SAM as an accurate representation of a concern's size and ownership
characteristics for the purposes of maintaining a small, veteran-owned
small, service-disabled veteran-owned small, HUBZone small, small
disadvantaged, and women-owned small business source list. Use of
SAM as its source list does not relieve a firm of its responsibilities (e.g.,
outreach, assistance, counseling, or publicizing subcontracting
opportunities) in this clause.

A statement as to whether or not the Contractor included indirect costs in
establishing subcontracting goals, and a description of the method used to
determine the proportionate share of indirect costs to be incurred with—
0] Small business concerns (including ANC and Indian tribes);

(i) Veteran-owned small business concerns;

(i)  Service-disabled veteran-owned small business concerns;

(iv)  HUBZone small business concerns;
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(8)

(9)
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(v) Small disadvantaged business concerns (including ANC and Indian
tribes); and

(vi)  Women-owned small business concerns.

The name of the individual employed by the Contractor who will administer
the Contractor's subcontracting program, and a description of the duties of
the individual.

A description of the efforts the Contractor will make to assure that small
business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business,
and women-owned small business concerns have an equitable
opportunity to compete for subcontracts.

Assurances that the Contractor will include the clause of this contract
entitled “Utilization of Small Business Concerns” in all subcontracts that
offer further subcontracting opportunities, and that the Contractor will
require all subcontractors (except small business concerns) that receive
subcontracts in excess of the applicable threshold specified in FAR
19.702(a) on the date of subcontract award, with further subcontracting
possibilities to adopt a subcontracting plan that complies with the
requirements of this clause.

Assurances that the Contractor will—
0] Cooperate in any studies or surveys as may be required;

(i) Submit periodic reports so that the Government can determine the
extent of compliance by the Contractor with the subcontracting
plan;

(i)  After November 30, 2017, include subcontracting data for each
order when reporting subcontracting achievements for an indefinite-
delivery, indefinite-quantity contracts with individual subcontracting
plans where the contract is intended for use by multiple agencies;

(iv)  Submit the Individual Subcontract Report (ISR) and/or the
Summary Subcontract Report (SSR), in accordance with paragraph
() of this clause using the Electronic Subcontracting Reporting
System (eSRS) at http://www.esrs.gov. The reports shall provide
information on subcontract awards to small business concerns
(including ANCs and Indian tribes that are not small businesses),
veteran-owned small business concerns, service-disabled veteran-
owned small business concerns, HUBZone small business
concerns, small disadvantaged business concerns (including ANCs
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and Indian tribes that have not been certified by SBA as small
disadvantaged businesses), women-owned small business
concerns, and for NASA only, Historically Black Colleges and
Universities and Minority Institutions. Reporting shall be in
accordance with this clause, or as provided in agency regulations;

Ensure that its subcontractors with subcontracting plans agree to
submit the ISR and/or the SSR using eSRS;

Provide its prime contract number, its unique entity identifier, and
the e-mail address of the Contractor's official responsible for
acknowledging receipt of or rejecting the ISRs, to all first-tier
subcontractors with subcontracting plans so they can enter this
information into the eSRS when submitting their ISRs; and

Require that each subcontractor with a subcontracting plan provide
the prime contract number, its own unique entity identifier, and the
e-mail address of the subcontractor's official responsible for
acknowledging receipt of or rejecting the ISRs, to its subcontractors
with subcontracting plans.

A description of the types of records that will be maintained concerning
procedures that have been adopted to comply with the requirements and
goals in the plan, including establishing source lists; and a description of
the Contractor’s efforts to locate small business, veteran-owned small
business, service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-owned small
business concerns and award subcontracts to them. The records shall
include at least the following (on a plant-wide or company-wide basis,
unless otherwise indicated):

(i)

(ii)

(i)

Source lists (e.g., SAM), guides, and other data that identify small
business, veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns.

Organizations contacted in an attempt to locate sources that are
small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, or women-owned small business
concerns.

Records on each subcontract solicitation resulting in an award of
more than the simplified acquisition threshold, as defined in FAR
2.101 on the date of subcontract award, indicating—
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(A)  Whether small business concerns were solicited and, if not,
why not;

(B)  Whether veteran-owned small business concerns were
solicited and, if not, why not;

(C)  Whether service-disabled veteran-owned small business
concerns were solicited and, if not, why not;

(D)  Whether HUBZone small business concerns were solicited
and, if not, why not;

(E)  Whether small disadvantaged business concerns were
solicited and, if not, why not;

(F)  Whether women-owned small business concerns were
solicited and, if not, why not; and

(G) If applicable, the reason award was not made to a small
business concern.

Records of any outreach efforts to contact—

(A)  Trade associations;

(B)  Business development organizations;

(C) Conferences and trade fairs to locate small, HUBZone small,
small disadvantaged, service-disabled veteran-owned, and
women-owned small business sources; and

(D)  Veterans service organizations.

Records of internal guidance and encouragement provided to
buyers through—

(A)  Workshops, seminars, training, etc.; and

(B)  Monitoring performance to evaluate compliance with the
program's requirements.

On a contract-by-contract basis, records to support award data
submitted by the Contractor to the Government, including the
name, address, and business size of each subcontractor.
Contractors having commercial plans need not comply with this
requirement.
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Assurances that the Contractor will make a good faith effort to acquire
articles, equipment, supplies, services, or materials, or obtain the
performance of construction work from the small business concerns that it
used in preparing the proposal for the modification, in the same or greater
scope, amount, and quality used in preparing and submitting the
modification proposal. Responding to a request for a quote does not
constitute use in preparing a proposal. The Contractor used a small
business concern in preparing the proposal for a modification if—

0] The Contractor identifies the small business concern as a
subcontractor in the proposal or associated small business
subcontracting plan, to furnish certain supplies or perform a portion
of the subcontract; or

(i) The Contractor used the small business concern's pricing or cost
information or technical expertise in preparing the proposal, where
there is written evidence of an intent or understanding that the
small business concern will be awarded a subcontract for the
related work when the modification is executed.

Assurances that the Contractor will provide the Contracting Officer with a
written explanation if the Contractor fails to acquire articles, equipment,
supplies, services or materials or obtain the performance of construction
work as described in (d)(12) of this clause. This written explanation must
be submitted to the Contracting Officer within 30 days of contract
completion.

Assurances that the Contractor will not prohibit a subcontractor from
discussing with the contracting officer any material matter pertaining to the
payment to or utilization of a subcontractor.

Assurances that the offeror will pay its small business subcontractors on
time and in accordance with the terms and conditions of the underlying
subcontract, and notify the contracting officer when the prime contractor
makes either a reduced or an untimely payment to a small business
subcontractor (see 52.242-5).

(e) In order to effectively implement this plan to the extent consistent with efficient
contract performance, the Contractor shall perform the following functions:

(1)

Assist small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business concerns by
arranging solicitations, time for the preparation of bids, quantities,
specifications, and delivery schedules so as to facilitate the participation
by such concerns. Where the Contractor's lists of potential small business,



(f)

(@)

3)

(4)

(5)

(6)

(7)
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veteran-owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged business, and
women-owned small business subcontractors are excessively long,
reasonable effort shall be made to give all such small business concerns
an opportunity to compete over a period of time.

Provide adequate and timely consideration of the potentialities of small
business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business,
and women-owned small business concerns in all “make-or-buy”
decisions.

Counsel and discuss subcontracting opportunities with representatives of
small business, veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small disadvantaged
business, and women-owned small business firms.

Confirm that a subcontractor representing itself as a HUBZone small
business concern is certified by SBA as a HUBZone small business
concern in accordance with 52.219-8(d)(2).

Provide notice to subcontractors concerning penalties and remedies for
misrepresentations of business status as small, veteran-owned small
business, HUBZone small, small disadvantaged, or women-owned small
business for the purpose of obtaining a subcontract that is to be included
as part or all of a goal contained in the Contractor's subcontracting plan.

For all competitive subcontracts over the simplified acquisition threshold,
as defined in FAR 2.101 on the date of subcontract award, in which a
small business concern received a small business preference, upon
determination of the successful subcontract offeror, prior to award of the
subcontract the Contractor must inform each unsuccessful small business
subcontract offeror in writing of the name and location of the apparent
successful offeror and if the successful subcontract offeror is a small
business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business,
or women-owned small business concern.

Assign each subcontract the NAICS code and corresponding size
standard that best describes the principal purpose of the subcontract.

A master subcontracting plan on a plant or division-wide basis that contains all the
elements required by paragraph (d) of this clause, except goals, may be
incorporated by reference as a part of the subcontracting plan required of the
Offeror by this clause; provided—
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() The master subcontracting plan has been approved;

(2) The Offeror ensures that the master subcontracting plan is updated as
necessary and provides copies of the approved master subcontracting
plan, including evidence of its approval, to the Contracting Officer; and

(3) Goals and any deviations from the master subcontracting plan deemed
necessary by the Contracting Officer to satisfy the requirements of this
contract are set forth in the individual subcontracting plan.

A commercial plan is the preferred type of subcontracting plan for contractors
furnishing commercial items. The commercial plan shall relate to the offeror's
planned subcontracting generally, for both commercial and Government business,
rather than solely to the Government contract. Once the Contractor's commercial
plan has been approved, the Government will not require another subcontracting
plan from the same Contractor while the plan remains in effect, as long as the
product or service being provided by the Contractor continues to meet the
definition of a commercial item. A Contractor with a commercial plan shall comply
with the reporting requirements stated in paragraph (d)(10) of this clause by
submitting one SSR in eSRS for all contracts covered by its commercial plan. This
report shall be acknowledged or rejected in eSRS by the Contracting Officer who
approved the plan. This report shall be submitted within 30 days after the end of
the Government's fiscal year.

Prior compliance of the offeror with other such subcontracting plans under previous
contracts will be considered by the Contracting Officer in determining the
responsibility of the offeror for award of the contract.

A contract may have no more than one subcontracting plan. When a contract
modification exceeds the subcontracting plan threshold in FAR 19.702(a), or an
option is exercised, the goals of the existing subcontracting plan shall be amended
to reflect any new subcontracting opportunities. When the goals in a
subcontracting plan are amended, these goal changes do not apply retroactively.

Subcontracting plans are not required from subcontractors when the prime contract
contains the clause at 52.212-5, Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—Commercial Items, or when the
subcontractor provides a commercial item subject to the clause at 52.244-6,
Subcontracts for Commercial Iltems, under a prime contract.

The failure of the Contractor or subcontractor to comply in good faith with (1) the
clause of this contract entitled “Utilization Of Small Business Concerns,” or (2) an
approved plan required by this clause, shall be a material breach of the contract

and may be considered in any past performance evaluation of the Contractor.
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The Contractor shall submit ISRs and SSRs using the web-based eSRS at
http://www.esrs.gov. Purchases from a corporation, company, or subdivision that is

an affiliate of the Contractor or subcontractor are not included in these reports.
Subcontract awards by affiliates shall be treated as subcontract awards by the
Contractor. Subcontract award data reported by the Contractor and subcontractors
shall be limited to awards made to their inmediate next-tier subcontractors. Credit
cannot be taken for awards made to lower tier subcontractors, unless the
Contractor or subcontractor has been designated to receive a small business or
small disadvantaged business credit from an ANC or Indian tribe. Only
subcontracts involving performance in the United States or its outlying areas
should be included in these reports with the exception of subcontracts under a
contract awarded by the State Department or any other agency that has statutory
or regulatory authority to require subcontracting plans for subcontracts performed
outside the United States and its outlying areas.

(1) ISR. This report is not required for commercial plans. The report is
required for each contract containing an individual subcontracting plan.

M The report shall be submitted semi-annually during contract
performance for the periods ending March 31 and September 30. A
report is also required for each contract within 30 days of contract
completion. Reports are due 30 days after the close of each
reporting period, unless otherwise directed by the Contracting
Officer. Reports are required when due, regardless of whether
there has been any subcontracting activity since the inception of
the contract or the previous reporting period. When the Contracting
Officer rejects an ISR, the Contractor shall submit a corrected
report within 30 days of receiving the notice of ISR rejection.

(ii)

(A)  When a subcontracting plan contains separate goals for the
basic contract and each option, as prescribed by FAR
19.704(c), the dollar goal inserted on this report shall be the
sum of the base period through the current option; for
example, for a report submitted after the second option is
exercised, the dollar goal would be the sum of the goals for
the basic contract, the first option, and the second option.

(B) If a subcontracting plan has been added to the contract
pursuant to 19.702(a)(1)(iii) or 19.301-2(e), the Contractor's
achievements must be reported in the ISR on a cumulative
basis from the date of incorporation of the subcontracting
plan into the contract.
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When a subcontracting plan includes indirect costs in the goals,
these costs must be included in this report.

The authority to acknowledge receipt or reject the ISR resides—

(A)

(B)

In the case of the prime Contractor, with the Contracting
Officer; and

In the case of a subcontract with a subcontracting plan, with
the entity that awarded the subcontract.

Reports submitted under individual contract plans.

(A)

(B)

(©)

(D)

(E)

(F)

This report encompasses all subcontracting under prime
contracts and subcontracts with an executive agency,
regardless of the dollar value of the subcontracts. This report
also includes indirect costs on a prorated basis when the
indirect costs are excluded from the subcontracting goals.

The report may be submitted on a corporate, company or
subdivision (e.g. plant or division operating as a separate
profit center) basis, unless otherwise directed by the agency.

If the Contractor and/or a subcontractor is performing work
for more than one executive agency, a separate report shall
be submitted to each executive agency covering only that
agency's contracts, provided at least one of that agency's
contracts is over the applicable threshold specified in FAR
19.702(a), and the contract contains a subcontracting plan.
For DoD, a consolidated report shall be submitted for all
contracts awarded by military departments/agencies and/or
subcontracts awarded by DoD prime contractors.

The report shall be submitted annually by October 30 for the
twelve month period ending September 30. When a
Contracting Officer rejects an SSR, the Contractor shall
submit a revised report within 30 days of receiving the notice
of SSR rejection.

Subcontract awards that are related to work for more than
one executive agency shall be appropriately allocated.

The authority to acknowledge or reject SSRs in eSRS,
including SSRs submitted by subcontractors with
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subcontracting plans, resides with the Government agency
awarding the prime contracts unless stated otherwise in the
contract.

Reports submitted under a commercial plan.

(A)

(B)

(©

(D)

The report shall include all subcontract awards under the
commercial plan in effect during the Government's fiscal
year and all indirect costs.

The report shall be submitted annually, within thirty days
after the end of the Government's fiscal year.

If a Contractor has a commercial plan and is performing
work for more than one executive agency, the Contractor
shall specify the percentage of dollars attributable to each
agency.

The authority to acknowledge or reject SSRs for commercial
plans resides with the Contracting Officer who approved the
commercial plan.
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CLAUSE 1.44 — FAR 52.222-35 - EQUAL OPPORTUNITY FOR VETERANS (JUN

(@)

(b)

()

2020)
Definitions. As used in this clause-

“Active duty wartime or campaign badge veteran,” “Armed Forces service medal
veteran,” “disabled veteran,” “protected veteran,” “qualified disabled veteran,”
and “recently separated veteran” have the meanings given at Federal Acquisition
Regulation (FAR) 22.1301.

Equal opportunity clause. The Contractor shall abide by the requirements of the
equal opportunity clause at 41 CFR 60-300.5(a), as of March 24, 2014. This
clause prohibits discrimination against qualified protected veterans, and requires
affirmative action by the Contractor to employ and advance in employment
gualified protected veterans.

Subcontracts. The Contractor shall insert the terms of this clause in subcontracts
valued at or above the threshold specified in FAR 22.1303(a) on the date of
subcontract award, unless exempted by rules, regulations, or orders of the
Secretary of Labor. The Contractor shall act as specified by the Director, Office
of Federal Contract Compliance Programs, to enforce the terms, including action
for noncompliance. Such necessary changes in language may be made as shall
be appropriate to identify properly the parties and their undertakings.


https://www.acquisition.gov/content/221301-definitions#i1096035
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CLAUSE 1.45 — FAR 52.222-36 — EQUAL OPPORTUNITY FOR WORKERS WITH

(@)

(b)

DISABILITIES (JUN 2020)

Equal opportunity clause. The Contractor shall abide by the requirements of the
equal opportunity clause at 41 CFR 60-741.5(a), as of March 24, 2014. This
clause prohibits discrimination against qualified individuals on the basis of
disability, and requires affirmative action by the Contractor to employ and
advance in employment qualified individuals with disabilities.

Subcontracts. The Contractor shall include the terms of this clause in every
subcontract or purchase order in excess of the threshold specified in Federal
Acquisition Regulation (FAR) 22.1408(a) on the date of subcontract award,
unless exempted by rules, regulations, or orders of the Secretary, so that such
provisions will be binding upon each subcontractor or vendor. The Contractor
shall act as specified by the Director, Office of Federal Contract Compliance
Programs of the U.S. Department of Labor, to enforce the terms, including action
for noncompliance. Such necessary changes in language may be made as shall
be appropriate to identify properly the parties and their undertakings.


https://www.acquisition.gov/content/221408-contract-clause#i1095976
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CLAUSE 1.46 — FAR 52.222-37 - EMPLOYMENT REPORTS ON VETERANS (JUN

(@)

(b)

()

(d)

(€)

2020)

Definitions. As used in this clause, “active duty wartime or campaign badge
veteran,” “Armed Forces service medal veteran,” “disabled veteran,” “protected
veteran,” and “recently separated veteran,” have the meanings given in Federal
Acquisition Regulation (FAR) 22.1301.

Unless the Contractor is a State or local government agency, the Contractor shall
report at least annually, as required by the Secretary of Labor, on-

(1) The total number of employees in the contractor’s workforce, by job
category and hiring location, who are protected veterans (i.e., active duty
wartime or campaign badge veterans, Armed Forces service medal
veterans, disabled veterans, and recently separated veterans);

(2) The total number of new employees hired during the period covered by
the report, and of the total, the number of protected veterans (i.e., active
duty wartime or campaign badge veterans, Armed Forces service medal
veterans, disabled veterans, and recently separated veterans); and

(3) The maximum number and minimum number of employees of the
Contractor or subcontractor at each hiring location during the period
covered by the report.

The Contractor shall report the above items by filing the VETS-4212 “Federal
Contractor Veterans’ Employment Report” (see “VETS-4212 Federal Contractor
Reporting” and “Filing Your VETS-4212 Report” at
http://www.dol.gov/vets/vets4212.htm).

The Contractor shall submit VETS-4212 Reports no later than September 30 of
each year.

The employment activity report required by paragraphs (b)(2) and (b)(3) of this
clause shall reflect total new hires, and maximum and minimum number of
employees, during the most recent 12—month period preceding the ending date
selected for the report. Contractors may select an ending date-

(1) As of the end of any pay period between July 1 and August 31 of the year
the report is due; or

(2)  As of December 31, if the Contractor has prior written approval from the
Equal Employment Opportunity Commission to do so for purposes of
submitting the Employer Information Report EEO-1 (Standard Form 100).


https://www.acquisition.gov/content/221301-definitions#i1096035
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The number of veterans reported must be based on data known to the contractor
when completing the VETS-4212. The contractor’'s knowledge of veterans status
may be obtained in a variety of ways, including an invitation to applicants to self-
identify (in accordance with 41 CFR 60-300.42), voluntary self-disclosure by
employees, or actual knowledge of veteran status by the contractor. This
paragraph does not relieve an employer of liability for discrimination under 38
U.S.C.4212.

The Contractor shall insert the terms of this clause in subcontracts valued at or
above the threshold specified in FAR 22.1303(a) on the date of subcontract
award, unless exempted by rules, regulations, or orders of the Secretary of
Labor.


http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/221303-applicability#id1617MD05061

Contract No. DE-SC0012704
Section |, Clause 1.58
Modification No. 0170

CLAUSE 1.58 — FAR 52.223-15 — ENERGY EFFICIENCY IN ENERGY CONSUMING

(@)

(b)

(€)

(d)

PRODUCTS (MAY 2020)

Definition. As used in this clause—
Energy-efficient product
(1) Means a product that—

0] Meets Department of Energy and Environmental Protection Agency
criteria for use of the Energy Star trademark label; or

(i) Is in the upper 25 percent of efficiency for all similar products as
designated by the Department of Energy’s Federal Energy
Management Program.

(2) The term “product” does not include any energy-consuming product or
system designed or procured for combat or combat-related missions (42
U.S.C. 8259b).

The Contractor shall ensure that energy-consuming products are energy efficient
products (i.e., ENERGY STAR® products or FEMP-designated products) at the
time of contract award, for products that are—

(1) Delivered;

(2)  Acquired by the Contractor for use in performing services at a Federally-
controlled facility;

3) Furnished by the Contractor for use by the Government; or

(4) Specified in the design of a building or work, or incorporated during its
construction, renovation, or maintenance.

The requirements of paragraph (b) apply to the Contractor (including any
subcontractor) unless—

(1)  The energy-consuming product is not listed in the ENERGY STAR®
Program or FEMP; or

(2)  Otherwise approved in writing by the Contracting Officer.
Information about these products is available for—

(1) ENERGY STAR® at http://www.energystar.gov/products; and
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(2) FEMP at https://www.energy.gov/eere/femp/energy-efficient-products-and-
energy-saving-technologies.



https://www.energy.gov/eere/femp/energy-efficient-products-and-energy-saving-technologies
https://www.energy.gov/eere/femp/energy-efficient-products-and-energy-saving-technologies

Contract No. DE-SC0012704
Section |, Clause 1.61
Modification No. 0170

CLAUSE 1.61 — FAR 52.223-18 — ENCOURAGING CONTRACTOR POLICIES TO

(@)

(b)

(€)

BAN TEXT MESSAGING WHILE DRIVING (JUN 2020)

Definitions. As used in this clause-
“Driving”—

(2) Means operating a motor vehicle on an active roadway with the motor
running, including while temporarily stationary because of traffic, a traffic
light, stop sign, or otherwise.

(2) Does not include operating a motor vehicle with or without the motor
running when one has pulled over to the side of, or off, an active roadway
and has halted in a location where one can safely remain stationary.

Text messaging means reading from or entering data into any handheld or other
electronic device, including for the purpose of short message service texting, e-
mailing, instant messaging, obtaining navigational information, or engaging in
any other form of electronic data retrieval or electronic data communication. The
term does not include glancing at or listening to a navigational device that is
secured in a commercially designed holder affixed to the vehicle, provided that
the destination and route are programmed into the device either before driving or
while stopped in a location off the roadway where it is safe and legal to park.

This clause implements Executive Order 13513, Federal Leadership on
Reducing Text Messaging While Driving, dated October 1, 2009.

The Contractor is encouraged to-
(1) Adopt and enforce policies that ban text messaging while driving-

0] Company-owned or rented vehicles or Government-owned
vehicles; or

(i) Privately-owned vehicles when on official Government business or
when performing any work for or on behalf of the Government.

(2) Conduct initiatives in a manner commensurate with the size of the
business, such as-

0] Establishment of new rules and programs or reevaluation of
existing programs to prohibit text messaging while driving; and

(i) Education, awareness, and other outreach to employees about the
safety risks associated with texting while driving.
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Subcontracts. The Contractor shall insert the substance of this clause, including
this paragraph (d), in all subcontracts that exceed the micro-purchase threshold,
as defined in Federal Acquisition Regulation 2.101 on the date of subcontract
award.


https://www.acquisition.gov/content/2101-definitions#i1125359
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CLAUSE 1.74 — FAR 52.230-2 - COST ACCOUNTING STANDARDS (JUN 2020)

(@) Unless the contract is exempt under 48 CFR 9903.201-1 and 9903.201-2, the
provisions of 48 CFR Part 9903 are incorporated herein by reference and the
Contractor, in connection with this contract, shall-

(1)

(2)

®3)

(4)

(CAS-covered Contracts Only) By submission of a Disclosure Statement,
disclose in writing the Contractor’s cost accounting practices as required
by 48 CFR 9903.202-1 through 9903.202-5, including methods of
distinguishing direct costs from indirect costs and the basis used for
allocating indirect costs. The practices disclosed for this contract shall be
the same as the practices currently disclosed and applied on all other
contracts and subcontracts being performed by the Contractor and which
contain a Cost Accounting Standards (CAS) clause. If the Contractor has
notified the Contracting Officer that the Disclosure Statement contains
trade secrets and commercial or financial information which is privileged
and confidential, the Disclosure Statement shall be protected and shall not
be released outside of the Government.

Follow consistently the Contractor’s cost accounting practices in
accumulating and reporting contract performance cost data concerning
this contract. If any change in cost accounting practices is made for the
purposes of any contract or subcontract subject to CAS requirements, the
change must be applied prospectively to this contract and the Disclosure
Statement must be amended accordingly. If the contract price or cost
allowance of this contract is affected by such changes, adjustment shall
be made in accordance with paragraph (a)(4) or (a)(5) of this clause, as
appropriate.

Comply with all CAS, including any modifications and interpretations
indicated thereto contained in 48 CFR Part 9904, in effect on the date of
award of this contract or, if the Contractor has submitted certified cost or
pricing data, on the date of final agreement on price as shown on the
Contractor’s signed certificate of current cost or pricing data. The
Contractor shall also comply with any CAS (or modifications to CAS)
which hereafter become applicable to a contract or subcontract of the
Contractor. Such compliance shall be required prospectively from the date
of applicability to such contract or subcontract.

0] (Agree to an equitable adjustment as provided in the Changes
clause of this contract if the contract cost is affected by a change
which, pursuant to paragraph (a)(3) of this clause, the Contractor is



(b)

(€)

(d)
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required to make to the Contractor’s established cost accounting
practices.

(i) Negotiate with the Contracting Officer to determine the terms and
conditions under which a change may be made to a cost
accounting practice, other than a change made under other
provisions of paragraph (a)(4) of this clause; provided that no
agreement may be made under this provision that will increase
costs paid by the United States.

(i)  When the parties agree to a change to a cost accounting practice,
other than a change under subdivision (a)(4)(i) of this clause,
negotiate an equitable adjustment as provided in the Changes
clause of this contract.

(5)  Agree to an adjustment of the contract price or cost allowance, as
appropriate, if the Contractor or a subcontractor fails to comply with an
applicable Cost Accounting Standard, or to follow any cost accounting
practice consistently and such failure results in any increased costs paid
by the United States. Such adjustment shall provide for recovery of the
increased costs to the United States, together with interest thereon
computed at the annual rate established under section 6621(a)(2) of the
Internal Revenue Code 01986 (26 U.S.C.6621(a)(2)) for such period,
from the time the payment by the United States was made to the time the
adjustment is effected. In no case shall the Government recover costs
greater than the increased cost to the Government, in the aggregate, on
the relevant contracts subject to the price adjustment, unless the
Contractor made a change in its cost accounting practices of which it was
aware or should have been aware at the time of price negotiations and
which it failed to disclose to the Government.

If the parties fail to agree whether the Contractor or a subcontractor has complied
with an applicable CAS in 48 CFR 9904 or a CAS rule or regulation in 48 CFR
9903 and as to any cost adjustment demanded by the United States, such failure
to agree will constitute a dispute under 41 U.S.C. chapter 71, Contract Disputes.

The Contractor shall permit any authorized representatives of the Government to
examine and make copies of any documents, papers, or records relating to
compliance with the requirements of this clause.

The Contractor shall include in all negotiated subcontracts which the Contractor
enters into, the substance of this clause, except paragraph (b), and shall require
such inclusion in all other subcontracts, of any tier, including the obligation to
comply with all CAS in effect on the subcontractor’'s award date or if the
subcontractor has submitted certified cost or pricing data, on the date of final
agreement on price as shown on the subcontractor’'s signed Certificate of Current
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Cost or Pricing Data. If the subcontract is awarded to a business unit which
pursuant to 48 CFR 9903.201-2 is subject to other types of CAS coverage, the
substance of the applicable clause set forth in subsection 30.201-4 of the Federal
Acquisition Regulation (FAR) shall be inserted. This requirement shall apply only
to negotiated subcontracts in excess of the lower CAS threshold specified in FAR
30.201-4(b) on the date of subcontract award, except that the requirement shall
not apply to negotiated subcontracts otherwise exempt from the requirement to
include a CAS clause as specified in 48 CFR 9903.201-1.


https://www.acquisition.gov/content/30201-4-contract-clauses#i1087135
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CLAUSE 1.88 — FAR 52.244-6 - SUBCONTRACTS FOR COMMERCIAL ITEMS (JUN
2020)

(@)

(b)

()

Definitions. As used in this clause—

Commercial item and commercially available off-the-shelf item have the
meanings contained in Federal Acquisition Regulation (FAR) 2.101.

Subcontract includes a transfer of commercial items between divisions,
subsidiaries, or affiliates of the Contractor or subcontractor at any tier.

To the maximum extent practicable, the Contractor shall incorporate, and require
its subcontractors at all tiers to incorporate, commercial items or non-
developmental items as components of items to be supplied under this contract.

(1)

The Contractor shall insert the following clauses in subcontracts for
commercial items:

(i)

(ii)

(iif)

(iv)

(v)

52.203-13, Contractor Code of Business Ethics and Conduct (JUN
2020) (41 U.S.C. 3509), if the subcontract exceeds the threshold
specified in FAR 3.1004(a) on the date of subcontract award, and
has a performance period of more than 120 days. In altering this
clause to identify the appropriate parties, all disclosures of violation
of the civil False Claims Act or of Federal criminal law shall be
directed to the agency Office of the Inspector General, with a copy
to the Contracting Officer.

52.203-15, Whistleblower Protections Under the American
Recovery and Reinvestment Act of 2009 (JuN 2010) (Section 1553
of Pub. L. 111-5), if the subcontract is funded under the Recovery
Act.

52.203-19, Prohibition on Requiring Certain Internal Confidentiality
Agreements or Statements (JAN 2017).

52.204-21, Basic Safeguarding of Covered Contractor Information
Systems (JuN 2016), other than subcontracts for commercially
available off-the-shelf items, if flow down is required in accordance
with paragraph (c) of FAR clause 52.204-21.

52.204-23, Prohibition on Contracting for Hardware, Software, and
Services Developed or Provided by Kaspersky Lab and Other
Covered Entities (JuL 2018) (Section 1634 of Pub. L. 115-91).


https://www.acquisition.gov/content/2101-definitions#i1125359
https://www.acquisition.gov/content/52203-13-contractor-code-business-ethics-and-conduct#i1063504
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/31004-contract-clauses#i1123740
https://www.acquisition.gov/content/52203-15-whistleblower-protections-under-american-recovery-and-reinvestment-act-2009#i1063607
https://www.acquisition.gov/content/52203-19-prohibition-requiring-certain-internal-confidentiality-agreements-or-statements#i52_203-19
https://www.acquisition.gov/content/52204-21-basic-safeguarding-covered-contractor-information-systems#id1669B0A0E67
https://www.acquisition.gov/content/52204-21-basic-safeguarding-covered-contractor-information-systems#id1669B0A0E67
https://www.acquisition.gov/content/52204-23-prohibition-contracting-hardware-software-and-services-developed-or-provided-kaspersky-lab-and-other-covered-entities#id189A70O0P1N

(vi)

(Vi)

(vii)
(ix)
()

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)
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52.204-25, Prohibition on Contracting for Certain
Telecommunications and Video Surveillance Services or
Equipment. (AucG 2019) (Section 889(a)(1)(A) of Pub. L. 115-232).

52.219-8, Utilization of Small Business Concerns (OcT 2018) (15
U.S.C.637(d)(2) and (3)), if the subcontract offers further
subcontracting opportunities. If the subcontract (except
subcontracts to small business concerns) exceeds the applicable
threshold specified in FAR 19.702(a) on the date of subcontract
award, the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

52.222-21, Prohibition of Segregated Facilities (APR 2015).
52.222-26, Equal Opportunity (SEPT 2015) (E.O.11246).

52.222-35, Equal Opportunity for Veterans (JuN 2020) (38
U.S.C.4212(a));

52.222-36, Equal Opportunity for Workers with Disabilities (JUN
2020) (29 U.S.C.793).

52.222-37, Employment Reports on Veterans (JuN 2020) (38
U.S.C.4212).

52.222-40, Notification of Employee Rights Under the National
Labor Relations Act (DEc 2010) (E.O. 13496), if flow down is
required in accordance with paragraph (f) of FAR clause 52.222-40.

(A) 52.222-50, Combating Trafficking in Persons (JAN 2019) (22
U.S.C. chapter 78 and E.O. 13627).

(B) Alternate | (MAR 2015) of 52.222-50(22 U.S.C. chapter 78
and E.O. 13627).

52.222-55, Minimum Wages under Executive Order 13658 (DEC
2015), if flow down is required in accordance with paragraph (k) of
FAR clause 52.222-55.

52.222-62, Paid Sick Leave Under Executive Order 13706 (JAN
2017) (E.O. 13706), if flow down is required in accordance with
paragraph (m) of FAR clause 52.222-62.


https://www.acquisition.gov/content/52204-25-prohibition-contracting-certain-telecommunications-and-video-surveillance-services-or-equipment#id1989I600I4C
https://www.acquisition.gov/content/52219-8-utilization-small-business-concerns#i52_219-8
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title15-section637&num=0&edition=prelim
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title15-section637&num=0&edition=prelim
https://www.acquisition.gov/content/19702-statutory-requirements#i1100224
https://www.acquisition.gov/content/52219-8-utilization-small-business-concerns#i52_219-8
https://www.acquisition.gov/content/52222-21-prohibition-segregated-facilities#i1055713
https://www.acquisition.gov/content/52222-26-equal-opportunity#i1055793
https://www.acquisition.gov/content/52222-35-equal-opportunity-veterans#i1056230
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/52222-36-equal-opportunity-workers-disabilities#i1056250
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/52222-37-employment-reports-veterans#i1056265
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/52222-40-notification-employee-rights-under-national-labor-relations-act#i1056304
https://www.acquisition.gov/content/52222-40-notification-employee-rights-under-national-labor-relations-act#i1056304
https://www.acquisition.gov/content/52222-50-combating-trafficking-persons#i1056535
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/52222-50-combating-trafficking-persons#i1056535
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/52222-55-minimum-wages-under-executive-order-13658#i1056818
https://www.acquisition.gov/content/52222-55-minimum-wages-under-executive-order-13658#i1056818
https://www.acquisition.gov/content/52222-62-paid-sick-leave-under-executive-order-13706#i52_222_62
https://www.acquisition.gov/content/52222-62-paid-sick-leave-under-executive-order-13706#i52_222_62
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(A) 52.224-3, Privacy Training (JAN 2017) (5 U.S.C. 552a) if flow
down is required in accordance with 52.224-3(f).

(B) Alternate | (JAN 2017) of 52.224-3, if flow down is required in
accordance with 52.224-3(f) and the agency specifies that
only its agency-provided training is acceptable).

(xviii) 52.225-26, Contractors Performing Private Security Functions
Outside the United States (OcT 2016) (Section 862, as amended, of
the National Defense Authorization Act for Fiscal Year 2008; 10
U.S.C. 2302 Note).

(xix) 52.232-40, Providing Accelerated Payments to Small Business
Subcontractors (Dec 2013), if flow down is required in accordance
with paragraph (c) of FAR clause 52.232-40.

(xx) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial
Vessels (FEB 2006) (46 U.S.C. App.1241 and 10 U.S.C.2631), if
flow down is required in accordance with paragraph (d) of FAR
clause 52.247-64).

(2)  While not required, the Contractor may flow down to subcontracts for
commercial items a minimal number of additional clauses necessary to
satisfy its contractual obligations.

(d) The Contractor shall include the terms of this clause, including this paragraph (d),
in subcontracts awarded under this contract.


https://www.acquisition.gov/content/52224-3-privacy-training#i52_224_3
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title5-section552a&num=0&edition=prelim
https://www.acquisition.gov/content/52224-3-privacy-training#i52_224_3
https://www.acquisition.gov/content/52224-3-privacy-training#i52_224_3
https://www.acquisition.gov/content/52224-3-privacy-training#i52_224_3
https://www.acquisition.gov/content/52225-26-contractors-performing-private-security-functions-outside-united-states#i1054921
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/52232-40-providing-accelerated-payments-small-business-subcontractors#i1050853
https://www.acquisition.gov/content/52232-40-providing-accelerated-payments-small-business-subcontractors#i1050853
https://www.acquisition.gov/content/52247-64-preference-privately-owned-us-flag-commercial-vessels#i1046560
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
http://uscode.house.gov/browse.xhtml;jsessionid=114A3287C7B3359E597506A31FC855B3
https://www.acquisition.gov/content/52247-64-preference-privately-owned-us-flag-commercial-vessels#i1046560
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CLAUSE 1.88A — FAR 52.246-26 — REPORTING NONCONFORMING ITEMS

(@)

(b)

(JUN 2020)

Definitions. As used in this clause—

Common item means an item that has multiple applications versus a single or
peculiar application.

Counterfeit item means an unlawful or unauthorized reproduction, substitution, or
alteration that has been knowingly mismarked, misidentified, or otherwise
misrepresented to be an authentic, unmodified item from the original
manufacturer, or a source with the express written authority of the original
manufacturer or current design activity, including an authorized aftermarket
manufacturer. Unlawful or unauthorized substitution includes used items
represented as new, or the false identification of grade, serial number, lot
number, date code, or performance characteristics.

Critical item means an item, the failure of which is likely to result in hazardous or
unsafe conditions for individuals using, maintaining, or depending upon the item;
or is likely to prevent performance of a vital agency mission.

Critical nonconformance means a nonconformance that is likely to result in
hazardous or unsafe conditions for individuals using, maintaining, or depending
upon the supplies or services; or is likely to prevent performance of a vital
agency mission.

Design activity means an organization, Government or contractor, that has
responsibility for the design and configuration of an item, including the
preparation or maintenance of design documents. Design activity could be the
original organization, or an organization to which design responsibility has been
transferred.

Major nonconformance means a nonconformance, other than critical, that is likely
to result in failure of the supplies or services, or to materially reduce the usability
of the supplies or services for their intended purpose.

Suspect counterfeit item means an item for which credible evidence (including
but not limited to, visual inspection or testing) provides reasonable doubt that the
item is authentic.

The Contractor shall—

(1)  Screen Government-Industry Data Exchange Program (GIDEP) reports,
available at www.gidep.org, as a part of the Contractor's inspection
system or program for the control of quality, to avoid the use and delivery
of counterfeit or suspect counterfeit items or delivery of items that contain



http://www.gidep.org/

(€)

(d)

(2)

3)

(4)
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a major or critical nonconformance. This requirement does not apply if the
Contractor is a foreign corporation or partnership that does not have an
office, place of business, or fiscal paying agent in the United States;

Provide written notification to the Contracting Officer within 60 days of
becoming aware or having reason to suspect, such as through inspection,
testing, record review, or notification from another source (e.g., seller,
customer, third party) that any end item, component, subassembly, part,
or material contained in supplies purchased by the Contractor for delivery
to, or for, the Government is counterfeit or suspect counterfeit;

Retain counterfeit or suspect counterfeit items in its possession at the time
of discovery until disposition instructions have been provided by the
Contracting Officer; and

Except as provided in paragraph (c) of this clause, submit a report to
GIDEP at www.gidep.org within 60 days of becoming aware or having
reason to suspect, such as through inspection, testing, record review, or
notification from another source (e.g., seller, customer, third party) that an
item purchased by the Contractor for delivery to, or for, the Government
is—

0] A counterfeit or suspect counterfeit item; or

(i) A common item that has a major or critical nonconformance.

The Contractor shall not submit a report as required by paragraph (b)(4) of this

clause, if—

(1) The Contractor is a foreign corporation or partnership that does not have
an office, place of business, or fiscal paying agent in the United States;

(2)  The Contractor is aware that the counterfeit, suspect counterfeit, or
nonconforming item is the subject of an on-going criminal investigation,
unless the report is approved by the cognizant law-enforcement agency;
or

(3) For nonconforming items other than counterfeit or suspect counterfeit

items, it can be confirmed that the organization where the defect was
generated (e.g., original component manufacturer, original equipment
manufacturer, aftermarket manufacturer, or distributor that alters item
properties or configuration) has not released the item to more than one
customer.

Reports submitted in accordance with paragraph (b)(4) of this clause shall not
include—


http://www.gidep.org/

(€)

(f)

(¢))
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(1) Trade secrets or confidential commercial or financial information protected
under the Trade Secrets Act (18 U.S.C. 1905); or

(2)  Any other information prohibited from disclosure by statute or regulation.

Additional guidance on the use of GIDEP is provided at
http://www.gidep.org/about/opmanual/opmanual.htm.

If this is a contract with the Department of Defense, as provided in paragraph
(c)(5) of section 818 of the National Defense Authorization Act for Fiscal Year
2012 (Pub. L. 112-81), the Contractor or subcontractor that provides a written
report or notification under this clause that the end item, component, part, or
material contained electronic parts (i.e., an integrated circuit, a discrete electronic
component (including, but not limited to, a transistor, capacitor, resistor, or
diode), or a circuit assembly)) that are counterfeit electronic parts or suspect
counterfeit electronic parts shall not be subject to civil liability on the basis of
such reporting, provided that the Contractor or any subcontractor made a
reasonable effort to determine that the report was factual.

Subcontracts.

(1) Except as provided in paragraph (g)(2) of this clause, the Contractor shall
insert this clause, including this paragraph (g), in subcontracts that are
for—

0] Items subject to higher-level quality standards in accordance with
the clause at FAR 52.246-11, Higher-Level Contract Quality
Requirement;

(i) Items that the Contractor determines to be critical items for which
use of the clause is appropriate;

(i) Electronic parts or end items, components, parts, or materials
containing electronic parts, whether or not covered in paragraph
(9)(1)(i) or (ii) of this clause, if the subcontract exceeds the
simplified acquisition threshold, as defined in FAR 2.101 on the
date of subcontract award, and this contract is by, or for, the
Department of Defense (as required by paragraph (c)(4) of section
818 of the National Defense Authorization Act for Fiscal Year 2012
(Pub. L. 112-81)); or

(iv)  For the acquisition of services, if the subcontractor will furnish, as
part of the service, any items that meet the criteria specified in
paragraphs (g)(1)(i) through (g)(2)(iii) of this clause.

(2)  The Contractor shall not insert the clause in subcontracts for—


https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title18-section1905&num=0&edition=prelim
http://www.gidep.org/about/opmanual/opmanual.htm
https://www.acquisition.gov/content/52246-11-higher-level-contract-quality-requirement#i1047059
https://www.acquisition.gov/content/2101-definitions#i1125359

3)
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0] Commercial items; or

(i) Medical devices that are subject to the Food and Drug
Administration reporting requirements at 21 CFR 803.

The Contractor shall not alter the clause other than to identify the
appropriate parties.
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APPENDIX E

KEY PERSONNEL

Applicable to the Operations of
The Brookhaven National Laboratory
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Pursuant to the Section | Clause entitled “DEAR 952.215-70 — Key Personnel”, the
following positions are considered to be essential to work being performed.

Title Name
Laboratory Director Dr. Doon Gibbs
Deputy Director for Science and Technology Dr. Robert Tribble
Deputy Director for Operations Mr. John Anderson, Jr.
Associate Laboratory Director for Energy Sciences Dr. James Misewich
Associate Laboratory Director for Nuclear & Particle Physics Dr. Berndt Mueller
Associate Laboratory Director for Environmental Safety & Health Dr. Steve Coleman
Associate Laboratory Director and Project Director for Electron-lon Mr. James H. Yeck
Collider (EIC)
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